MILFORD CITY COUNCIL
MINUTES OF MEETING
June 8, 2009

The Regular Monthly Meeting of Milford City Council was held in the Joseph Ronnie Rogers Council Chambers of
Milford City Hall, 201 South Walnut Street, Milford, Delaware on Monday, June 8, 2009.

PRESIDING: Mayor Daniel Marabello

IN ATTENDANCE:  Councilpersons Steve Johnson, Michael Spillane, John Workman, Jason Adkins, Owen
Brooks, Jr., Douglas Morrow and James Starling, Sr.

ALSO: City Manager David Baird, Police Chief Keith Hudson and City Clerk/Recorder Terri
Hudson

COUNSEL: City Solicitor Timothy Willard

CALL TO ORDER

Mayor Marabello called the Monthly Meeting to order at 8:35 p.m.

INVOCATION AND PLEDGE

The Pledge of Allegiance followed the invocation given by Councilman Starling.

APPROVAL OF PREVIOUS MINUTES

Motion made by Mr. Morrow, seconded by Mr. Adkins to approve the minutes of the May 11 and May 26, 2009 meetings
as presented. Motion carried.

Mr. Workman asked Mayor Marabello to appoint a member of the Planning Commission to the Annexation Committee
as is required in the charter.

RECOGNITION
No one was present to be recognized.

POLICE REPORT

Police Committee Chair Morrow noted that the police continue to be extremely busy as is noted in the report. Mr.
Morrow moved to accept Chief Hudson’s report, seconded by Mr. Workman. Motion carried.

CITY MANAGER REPORT
Mr. Baird presented the following report:

Energy Efficiency & Conservation Block Grant (EECBG)-
I am submitting an application to Department of Energy for the EECBG award in the amount of $50,000 to install LED

street lighting along the N.E. Front Street Streetscaping Project and to retrofit much of the lighting in the downtown area
with LED lights. This is a pilot program with plans to expand that project as funds become available if cost effective.

N.E. Front Street Streetscaping Project-
Plans have been finalized including the utility design and the comments from Downtown Milford, Inc. The next steps

are for DMI to review final cost estimates and have DMI review the design. Upon completion of these steps, the project
will be presented to City Council followed by the bid and award process by City Council.



Monthly Council Meeting Page 2 June 8, 2009

City Hall Lower Level/Vickers Drive Billing Office Security-
Work continues on the Jower level of City Hall. Quotes for the office systems, electrical and communications wiring and

hookup, and plan modifications for Fire Marshall approval have all been received. We are awaiting figures from the alarm
company on modifications to the alarm system that are required by City Council. We are well within the budget of
$150,000 established by City Council for this project. Additionally, estimates have been received for the demolition of

209 South Washington Street.
Work on the Billing Office security is moving forward with the understanding the City’s billing operation will be at

Vickers Drive for at least another two years. There are four areas of focus with security being the priority. Other areas
include lighting, heating and ventilation and modification of the counter. We are developing a scope and budget for

modifications for billing at Vickers Drive.

Washington Street Water Plant-
Efforts are underway to revamp the Washington Street Water plant as a means to improve production from the facility

and to address the degradation of the water plant building and the storage buildings on the property. We are working to
develop the most cost effective approach to address this issue and to identify sources of funding. Preliminary estimates
could have a total project cost of between $2.1 to $2.4 million. He is working with Davis, Bowen and Friedel to finalize
those numbers. A presentation will be made to the Public Works Committee in relation to this project.

Mr. Workman moved to accept the City Manager’s report, seconded by Mr. Brooks. Motion carried.
COMMITTEE REPORTS

Fourth Ward Report

Ms. Wilson invited council to the Fourth Ward meeting tomorrow evening at 7:00 p.m. in the council chambers. Mr.
Starling advised that he is unable to attend the Fourth Ward meeting due to a family commitment.

City Hall Committee
Mr. Workman reported that he has been receiving regular updates on the progress of the lower level. There are a couple

issues still pending that he will bring to council in the near future. However, the project is ready to be publicly bid. Once
the bids have been received and reviewed, a recommendation will be made to council for the bid award.

Charter Review Committee

Mr. Spillane advised a final draft of the proposed changes to the charter is being prepared. Upon its completion, it will
be presented to the city solicitor for his review and recommendations.

COMMUNICATIONS

Nothing new to report.

UNFINISHED BUSINESS

Extension Request/Preliminary Major Subdivision/Cypress Hall Commercial

Tim Metzner of Davis, Bowen and Friedel, representing Shawnee Farms LLC, requested a one year extension of the
Preliminary Major Subdivision for the Cypress Hall Commercial Project.

Mr. Metzner recalled the approval received from council on June 9, 2008. The reason for the extension request is the
delay in agency approvals and in particular, DelDOT.
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Mr. Workman moved for approval of the one year extension for the Cypress Hall Commercial project, seconded by Ms.
Wilson. Motion carried.

Hearthstone Review Report/City Engineer Mark Mallamo

City Engineer Mallamo prepared the following report beginning with annexation process of the Hearthstone Manor site
in 2000:

In light of recently recovered documentation and as directed by Council I have reviewed all available information on
the history of annexation, approvals and construction inspection/review concerning Hearthstone Manor. The reviewed
documentation includes meeting notes, letters, drawings, and inspection records dating from annexation approval in
early 2000 through recent correspondence in 2009. Some issues now have a trail of how we got from concept to as-built
conditions, but there are still some gaps. Itis clear that all parties involved, including City leaders and staff, consultants,
designers and the developers were struggling with many issues during this very busy period of growth and development
in Milford.

During the time period of annexation, design and permitting for Hearthstone, the City had been updating and changing
City Code concerning zoning and subdivision of land. These changes were prompted by a variety of needs and/or requests
both internal and external to City Government. Many parcels of land contiguous to the City but outside city limits had
developed plans to subdivide under county regulations. City council chose annexation of these properties as the best
option to protect Milford from potential negative impacts this growth could have on the citizens and resources of the City.

Hearthstone, Orchard Hill, and the Meadows at Shawnee subdivisions were all part of this master plan to control growth
along the south east border of Milford. The City designed and built water and sewer systems to support these three
projects and negotiated cost sharing for this work with the three developers to recover City funds. This cost sharing with
the developers was intended to eliminate any financial burden on the current residents of Milford, yet promote diversity
in housing opportunities available to our current and future citizens. Coincidentally all three of these projects were
granted waivers to the City's sidewalk requirements. No performance bonds were collected for these projects but the
record does not clarify if there was a waiver or not for this requirement.

Country Life Homes, the developer of Hearthstone, requested specific zoning during annexation and also wanted to
design and develop utilizing the County's Planned Unit Residential Development procedure which provides flexibility
in mixing housing densities from various zones into a supposedly more harmonious living environment. Hearthstone
annexation was approved by City Council April 24, 2000. A utility agreement was signed the same day which specified
certain conditions such as no sidewalks except in multi-family sections, rolled curbing would be used, and it addressed
impact fees and cost sharing for sewer and water improvements.

At this time considering the recent surge in annexation activity and Country Life Homes request to develop Hearthstone
in accord with Sussex County zoning, City leaders believed it was in the best interest of all parties to update the codes
of the City to modern standards that more closely resemble what Kent and Sussex Counties permit for development.
Therefore Chapter 230 Zoning was modified, effective June 21, 2001 to allow Planned Unit Development or PUD's. The
subdivision code, Chapter 200, was modified at the prompting of State environmental agencies and Hearthstone's
developer to allow open swale drainage systems. This change was adopted by City Council on December 10, 2001.

These changes were not easy for City leaders to accept and much discussion and research was conducted before finally
adopting these changes to code. The record shows that Chapter 200 changes permitting open swale drainage were
particularly difficult to implement. For example it was determined the City should require curbs at intersections in open
swale designs. That requirement was included in the revised code. However, the language is vague at best and without
review of the meeting minutes leading up to this code change, I would suspect that designers would not incorporate the
curb design feature in their plans. The record also shows design detail drawings were created to clarify the curb
requirements of the code. But apparently these drawings were never approved and incorporated into the City's Standard
Specifications. The record indicates that the City Engineer developed a set of standard specifications for utility
construction projects and subdivisions that were approved by Council in 1992, These specifications become an item of
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contention during the construction phase of Hearthstone that continue to this day.

The Hearthstone developer and their engineer were actively changing the site plans and corresponding with the City
Planner during these code changes and attempting to fast track the project's approval. The result was back to back
denials of the plans with open swales by City Council in July and August 0f2001. These plans were submitted prior to
adoption of Chapter 200 revisions that allowed swales. The project finally received final approval of Phase I on April
29, 2002. This approved plan had open swale drainage and no curbs (in conflict with utility agreement) except at the
main entrance. A pre-construction meeting was held July 9, 2002 and the notes from that meeting state that there were
dust complaints from residents near the construction site.

Therefore, it seems some construction had begun prior to the pre-construction meeting. During this time the record
indicates that multiple versions of plans with various revisions were in circulation. I feel it is highly likely that changes
to plans requested by the City never made it to the construction site. The record is not clear on this issue because no
notice to proceed was issued and no single set of "approved" construction plans for Phase I can be clearly identified.
The pace of design, review, approval and construction clearly had a negative impact on the quality of the project. It also
seems that the City's lack of experience with multiple projects of this scale and the developer's zeal to build as rapidly
as possible without an approved sequence of construction and approvals contributed to the construction problems.

As a result of all these code changes and the speed of design reviews and considering the extreme complexity of a
subdivision, it is not surprising that the final approved design drawings had flaws or missing details that would only show
up during construction. During construction the City met with the developer, contractors and engineers at least monthly
and often twice a month to resolve conflicts. These conflicts often concerned the drainage system and sediment and
erosion control issues. One particular detail requiring headwalls on all drainage pipes was eventually waived by the City
Engineer and replaced by a flared end section requirement. However the flared end sections on the pipes have not been
installed, with possibly one driveway exception and some pipes in ponds.

One major issue of contention during construction was the dedication of utilities and streets. The developer wanted relief
of maintenance and repair responsibility as soon as possible but the City Engineer was not willing to accept the project
piecemeal. City Code Chapter 200 subpart 200-4 (B) 7 (effective 12-10-2001) states "When all improvements are
completed to the satisfaction of the City Engineer and when the subdivider makes application for dedication or cession
of streets and other public areas and easements, such application shall be accompanied by a maintenance bond in the
amount determined by the Planning Commission, upon the advice of the City Engineer, to be adequate to assure the
satisfactory condition of the initial improvements for a period of one year following their completion. Such bond shall
be satisfactory to the City Solicitor as to form, sufficiency, manner of execution and surety." This code required process
Jor bonding has not been followed to date for any phase or section of Hearthstone.

The developer placed detailed notes on the construction drawings that conflict with the above mentioned City Code. One
note states the dedication of Homestead Boulevard would be accomplished upon approval of Phase 1with no mention
of the required maintenance bonds as required by the City. Another note on the plans restricts the City's use of planned
utility easements that were to provide access to adjacent development. This note is in direct conflict with review
comments by the City Engineer stating that all easements must be dedicated in their entirety upon recordation. There
is other correspondence in the record that clearly states the developer's intentions concerning these easements, but there
appears to be no follow up by the City to approve or deny these developer "suggestions". Despite what the note about
Homestead Blvd says it now seems clear that no dedication of streets or utilities has occurred. I suspect the developer
may disagree with that statement, but it is clear no other areas have been dedicated when we consider that city crews
were ordered removed from the property when attempting to work on the Clearview Drive swale and also ordered from
the easement connecting to West Shores subdivision.

Concerning the drainage swale on Clearview drive the construction inspection records do not address the severity of the
side slope. The inspection reports and the progress meeting notes addressed problems associated with sediment and
erosion issues, interference with utilities such as water meters and electric transformers, lack of stabilization and poor
performance i.e. water ponding. There were also discussions concerning the depth or elevation of some catch basins and
the possibility of water surcharging back from the ponds into the catch basins and swales. But even the deepest catch
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basin in the development meets the code and design required maximum depth from the road surface.

This side slope problem became truly apparent during the occupancy phase on this street the developer defended the
construction by stating that the swale was built according to the approved plan and was inspected and accepted by the
City. It is true it was built in accord with the approved plans and an inspector was on site but there is no record to
indicate acceptance by the City. It is also clear that the developer has made no attempt to dedicate this phase to the City.
The developer has also refused in writing to make any changes or allow changes to be made by the City to improve the
swale conditions.

1t is my opinion that the swale side slope issue was partly created by the design engineers need to establish some sort
of control point or fixed reference to design and establish the location of the swales, driveway crossing pipes and catch
basins within the right of way (ROW) and drainage easement. That resulted in the submitted design allowing a minimum
side slope of 4: 1 instead of the intended maximum of 4.1. This steeper slope allowed the designer to set all these pipes
and drainage structures at a predetermined offset from the edge of pavement. If the required 4:1 maximum had been
utilized in the design these structures (driveway pipes) would fall at varying offsets dependent upon the depth. With the
increased offset from the road to meet the slope requirement these pipes and catch basins would encroach into the front
yards of the homes and in some cases outside the ROW and easements.

I have discussed this issue with the design engineer and he does not admit to intentionally changing the side slope
requirement, but does concede that this was a challenging design effort that may have resulted in the change. It is clear
that the code required 4: 1 maximum open swale design would be more difficult to build, particularly in a dense
subdivision such as Hearthstone. However if the grade of the swales followed the grade of the road the depth of the swale
could be minimized and much of this problem could have been avoided. In summary there are design methods that could
work with open swales, but I suggest modifying City code to restrict the use of open swales to subdivisions with larger
lots such as one-half acre or only use swales on access roads with no driveways. We should also decrease the maximum
depth and possibly the swale bottom width to assure the drainage system will fit within the ROW.

Some issues of concern do not show up in inspection reports or construction progress meeting notes, such as inadequate
shoulder width along the road and the driveway crossing pipes that are shorter than the detail on the approved
construction plans. This driveway plan detail does not provide a headwall or flared end section. Now considering that
the City Engineer waived the required headwalls and substituted flared end sections on the driveway crossings, it is not
clear why the detail does not require either. It now seems that an appropriate headwall could add width or shoulder to
some of the short driveway crossings, but the flared end sections will provide little to no relief in most circumstances.
Pipe replacement or extension may be required to solve this deficiency. Correcting the shoulder width will require re-
grading the swales and raising any deep catch basins as well as raising the bottom of the swale. It is unlikely that we can
expect to build a S-foot shoulder throughout the community, there will be areas where we cannot meet the standard detail

dimension.

Water ponding in the Wilkins Road entrance to Hearthstone was first documented May 20, 2003 in a letter from the City
Engineer to the developer. The problem continues to this day and there have been meetings and correspondence to
determine what can be done and why the condition exists. It seems the drainage swales along Wilkins Road do not have
an outlet sufficient to accept the storm water discharge from this project and none of the review agencies that approved
this project, including DNREC, DelDOT and Sussex Conservation can provide a solution at this time. I have contacted
DelDOT representatives involved in the Route I and Route 30 interchange project to see if they could extend the scope
of that project to drain this water from the road, but the initial response was it is outside the limits of that project.

There is also a drainage problem on Elks Lodge Road adjacent to the Hearthstone entrance. Storm water from
Hearthstone is discharged into the roadside swale on Elks Lodge Road and runs north toward the stream near the
Shawnee Acres entrance. A pipe culvert in that swale that provides access to a City of Milford electric utility easement
is undersized for the flow so some water spills over from the swale into the road. The City should increase the pipe
culvert size or add another culvert in this location.

There is also correspondence in the file from the Milford School District concerning bus stops with shelters in the
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development. There are no shelters currently in use and no plans for future placement of such shelters. It seems this issue
has been dropped by the school board either because of a policy change or changes in staff that review such issues
through the DAC committee. It could also be a lack of demand for bus pick-ups in this community. No action is
recommended at this time.

On June 28, 2004, City Council approved a revised plan for future phases of Hearthstone. This revision changed the
sequence of phasing and increased the density from 782 units to 1130 units. During the review the City Engineer stated
that this density increase would exceed the existing sewer pump station capacity and require a developer funded upgrade
to the pumping system. To date no amendments to the utility agreement or separate agreements have been signed to cover
this future expansion need. Considering that the development is far from the 1130 unit stage there is time to resolve this
issue, but I recommend no work be permitted outside the current phases of utility and road construction until this issue
and bonding requirements are agreed fo.

In summary it is clear that the Hearthstone project has it shortcomings and flaws. Some can be corrected some probably
cannot be corrected to meet the expected standards. Regardless of the cause of the flaws I feel we can project a clear path
SJorward to solve many outstanding issues and prevent others from occurring in the next construction phase. The City of
Milford should negotiate an amended utility agreement that clarifies the sewer upgrade issues and establishes the
bonding and construction management procedures to be used in all future phases. The City should also amend Chapter
200 keeping the open swale option for developers but restricting or modifying it based on the experience gained from
this project and Lighthouse Estates. The developer should commit to dedicating phases of the project that are built out
at least 75% in their entivety, i.e., streets and utilities.

This should include making needed changes to bring the construction up to the standards in place when approved and
provide maintenance bonds and deeds or maps of cession that clearly state what areas will become City maintained and
what will remain under developer control. The developer should also consider amending the Home Owners Association
and/or condominium requirements to allow some sort of phased change of power. When you consider that seven years
after start up the project is only about one-third complete it is unlikely to be built out the high percentage required for
turnover in the foreseeable future. It is possible that many current residents would never have a voice in the HOA.

In reviewing the reams and reams of documents, Mr. Mallamo feels a number of things were corrected though in many
cases there was no documentation saying exactly how it was corrected. There are some items found to be a problem and
a description of how it was solved. There are other areas that remain problems today. The water meters on Clearview
Drive are still an issue because the meters were set at a certain location and the swale drops down and caused drainage
issues; they cut a little more and now the meter sticks up and you cannot mow over it. However, it is not an easy fix and
the water lines cannot be dug up and relocated because it will not necessarily make it better.

He feels another problem is there was no construction sequence that made sense., The sequence seemed to be how fast
the houses could be built; can we start with this section and do something in another area and keep everyone busy at the
same time. It was difficult to manage a project as complex as this subdivision. Keeping all the subcontractors working
sometimes leads to problems when the right hand is not watching what the left hand is doing. Sometimes the meter ends
up in the wrong place or is put in a place that will be affected by the next phase of construction; not necessarily the wrong
place at that time, but when they come back to put the swale in, it no longer fits. These problems were compounded by
the speed of construction and speed of inspectors trying to keep up with the review. There is no clear documentation of
which set of plans were the true, set of plans. The notes indicate what was resolved in phase two and a set of plans signed
off by a city representative saying these are the construction plans. Prior to that, there was so much change occurring
so quickly that workers were using different documents. Though this is his opinion, he has seen this when developers
are in a hurry to get a subdivision started. They expect to get approval from council on Monday night and are getting bids
by Friday. In such a case, the documents may be changed. If you don’t catch it, it does not get changed and the issues

remain.

Mr. Mallamo feels we should not concentrate on the past as much as how to fix what can be fixed and get a clear path
forward for this subdivision and other planned subdivisions. Hearthstone II is planning to come back again with open
swales. He feels the designers can take care of the issues to make a better project. Lighthouse Estates also has open
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swales. There is one model home constructed there and the swale has an issue.

Though it cannot be corrected, the issues remain; Mr. Mallamo feels we need to get a handle on the process. He feels
we have started by requiring very detailed utility agreements that all the developers are required to sign. The city now
has a process in place to get performance and maintenance bonds. We are presently in the process of taking possession
of the streets in Orchard Hill or letting the developer dedicate those streets to the city.

He reported that project also came in with no performance bond. When Mr. Mallamo told the developer he needed a
maintenance bond and a map showing the streets will become the city’s in addition to some other documents, they
complied well because they understand it is standard business for most developers to follow these procedures. He has
no reason to think the Hearthstone builders will not do the same thing. However, he does not doubt there may be some
disagreements when it gets to the construction phase though that is typical.

Mr. Mallamo also believes there are some issues out of the city’s control. He noted there are drainage issues at both
entrances. The one on Wilkins Road he believes is out of the city’s control. The water, after heavy rains, builds up at
the entrance and runs onto Wilkins Road and half of the lane is flooded with water which can create some serious
conditions. There is a lot of water at the swale that the drainage system on the state road cannot handle. They have had
meetings with DNREC, DelDOT and State Representatives to attempt to address this issue with no resolution or corrected
action taken or recommended. DelDOT said they will try to make the water run over to a pond by the interchange but
he believes it is too far for the water to run.

Mr. Mallamo has contacted DelDOT and asked them to consider including that intersection in their design for the new
proposed overpass at the Route 30 flashing light, He asked that they extend their scope out to reach this subdivision
because the water cannot get out fast enough. He was told by the project manager that it was beyond the scope of his
work. He is still hoping that different departments of DelDOT will look at it and try to come up with the money to get
that water in a drainage system to be released into the environment instead of onto the road. From an engineer’s
standpoint, he feels it can be done, though how to come up with the money and how to get it done will be the problem.

There are other issues that need to be addressed now. One is the density of Hearthstone which increased from 782 units
to 1,130 units. It was mentioned at that time by the city engineer that the city would need an agreement to upgrade the
sewer pump station at Shawnee Acres. There is nothing in writing except the minutes from the meeting. Currently,
houses are not being built fast enough to hit the capacity though he feels we will approach it at some point. He feels the
city should send an amendment as is noted in the summary portion of his report.

Mr, Mallamo feels the city can address the dedication of phase one. We can approach the builder and say the streets are
done, you are built out and we want to have it dedicated in its entirety meaning we want the streets, water and sewer
systems clearly dedicated with a map and some documentation saying that on this date, the official dedication took place.
The city is currently following through with those types of procedures like Orchard Hill.

In the past, once the houses were done, the city would accept it though no official documentation was done. It needs to
say that as of this date, the streets, water and sewer belong to the city and now the police can enforce the speed limit and
the water department should locate and fix the water lines.

Mr. Mallamo said his recommendation is to put the past behind us and move forward. There are things that need to be
fixed and the developer has a responsibility and the city has a responsibility to follow thru and get those things done.

It was confirmed by Mr. Mallamo there has been no official dedication of anything in Hearthstone including roads,
stormwater, etc. He explained there is a note on a plan that says Homestead Boulevard will be dedicated upon its
completion. In his opinion, that note is not legally binding for the city to accept the roads. The City of Milford Code
requires the road to pass inspections, the developer to submit a maintenance bond and a map or deed of dedication. That
was never followed up. He knows they have asked the city to plow snow on that road defending the request by saying
the road is done so the city needs to plow snow. However, they have refused to let the city attach through easements for
water and sewer. Therefore, nothing falls under the city.



Monthly Council Meeting Page 8 June 8, 2009

Mr. Spillane commended Mr. Mallamo on the review noting he covered quite a bit. However, there are some other odds
and ends that will need discussing later.

Mr. Spillane recalled the contract that was signed for Hearthstone to have curbing and gutter. He asked what right the
city had to void the contract or did we follow some terms on the contract and not others. Mr. Baird feels that is a question
the solicitor should answer. Mr. Willard said he will need to review the contract before he can answer that.

Mr. Spillane then provided a copy of the contract. Mr. Mallamo said there were some specifics outlined such as the
curbing that were later changed as previously noted.

Mr. Spillane said the contract cannot be changed without another vote. He asked if all the people that signed the contract
should now re-sign it and how valid can it be when only a portion of the contract was fulfilled. Mr. Willard reiterated

that he will need to review it.

Mr. Mallamo explained that is one of the items highlighted in his report and mentioned earlier. When the developer came
back for approval of the open swales, that voided the curb because the two cannot be installed together. Therefore, the
city agreed and the developer implemented the open swale system because both parties agreed though there is nothing
amending that document in the record. The development was designed with open swales, presented it with swales and
the city approved it. Although he is unable to find an amendment to the agreement, it does conflict with the agreement.

Mr. Spillane said he thought we agreed not to accept anything at Hearthstone. Mr. Mallamo explained the city did not
accept the dedication of anything. Mr. Spillane said though we were out there inspecting does not mean we accepted
anything. Mr. Mallamo advised that during the dedication process, there are a number of things that need to be addressed.
In his opinion, that is not one of them. Mr. Spillane feels the shoulders at Hearthstone need to be addressed throughout
the development. Mr. Mallamo feels we can do better on the shoulders though he does not believe that in all cases they
can be made five feet which is the standard. He feels there will be areas where it will be less, though he feels it can be

made better.

Mr. Spillane said that when people drive in, the piping on either side should be repaired and asked for confirmation. Mr.
Mallamo thinks it can be fixed though he is unsure how the city can require the builder to make these repairs. He believes
it is more of a private issue between the homeowner and the builder and not a city/street nor city/pipe per say. Mr.
Spillane said that even though our code requires certain things to be done with the piping in the driveways. Mr. Mallamo
said there were other exceptions to the plans that were submitted and approved are not 100% in line with the code.
Regardless, they were approved. He agrees there are issues that we will not be able to get full resolution to.

Mr. Spillane said Mr. Mallamo indicated he had seen some plans that were approved and some that were not. There were
also several plans submitted to the city. Mr. Spillane went to Sussex County and the last construction drawing he saw
was dated 2008. He does not know if there is something more current, but it looks like some of the areas were not built
as the plan required. For example, there is supposed to be a pond behind Clearview Drive which was never built. He
wonders how council goes about approving a plan and then making sure it is the one being followed.

Mr. Mallamo then explained the process he plans to use on future phases of Hearthstone as well as any other subdivision.
Once council approves a set of plans, the letter goes out to the developer stating the plans were approved as dated,
reviewed and approved by city council with revision(s) 1, 2, 3, 4. He will then require those plans be submitted to his
office for the official stamping. All copies being used in the field must have that official stamp.

Mr. Spillane asked how many changes can be made to a plan after it is approved by council before it must be sent back
to council. For example, if they are showing five or six ponds in an area and council approves it. Then the next day the
plan is changed without any ponds. Mr. Mallamo explained the city does not approve the ponds as they are under the
control of the Soil Conservation District or DNREC. The city defers that approval process to the state or county agencies.
If those plans are changed by the conservation district, it is a decision of those agencies and not up to the city to enforce.

Mr. Spillane then provided a different scenario. He said if single family homes were planned for an area and approved
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by council today, then tomorrow the plan is changed to build three-story buildings. Mr. Mallamo said that the plan could
not be changed from single family homes to a three-story building. That would require a change in the zone, site plan
or subdivision plan and would have to go back through the system. However, something that could be change is an 8-inch
water line that needs to be a 6-inch water line and is an engineering review issue.

Mr. Mallamo said that once the location of the roads and the size of the lots are approved and recorded, that does not
change. Those changes would need to be handled through another application. The subdivision itself is generally
approved by council that shows streets, sizes of lots, setback requirements, etc. Those are the issues council should
consider in their vote and decision to approve or deny. Manholes change, water line change and similar issues are all
engineering-based decisions and adjustments are often needed.

Mr. Workman appreciates the report though it is not what he expected. He expected it to say whether it was the city’s
fault, the developer’s fault and how we can accept or deny it and where to go from that point. He thinks Mr. Mallamo
did a great report with a lot of information though he expected a better breakdown.

Mr. Mallamo said we have tested all the water and sewer lines and they all meet our code and could be accepted though
they have not been formally dedicated. And though the city provides water and sewer service, we will need to decide
whether the city should maintain it or the developer will continue to maintain it. As far as pointing fingers, Mr, Mallamo
agrees that all parties involved have some fault in the process. As an example, the city is at fault because the contract
says Hearthstone will have curbs though council approved swales and no curbs. It would be the city’s obligation to say
if the plans are changed, an amendment must be made to the agreement. He does not feel it is the developer’s obligation
because it is the easier way out. It should have been documented officially at the time it was approved.

He feels the construction issues are the result of the people working for the city calling it one way and the developer’s
contractors being too eager to build things and not being concerned about its quality. They did not phase things correctly
so that things came together better such as the water meter problems in the swales. Someone was putting in water while
another contractor was digging a swale and the projects were not coordinated with one another.

Mr. Workman again asked if the city accepted any infrastructure at Hearthstone; Mr. Mallamo reiterated no and referred
to the memo which clearly states no.

Mr. Workman referred to the plans recorded in 2008. He feels if we sign off on those plans, that is what the development
should look like. Mr. Mallamo agreed.

Mr. Mallamo said that his recommendation is to modify the code and the swale section of Chapter 200. He agrees there
are problems that will lead to additional problems in the future. Swales need to be restricted to larger lots and not used
in small areas. He feels we should eliminate the three-foot depth because it does not fit in the right of way. With a three-
foot depth, there is 24 feet of slope with only a 50-foot right of way. So most of it is being used for a swale.

The things needed to change the code can be ready to submit in a few weeks or a month, Amendments to Chapter 200
are being addressed and were on the agenda this evening. But he is recommending other changes be made. The procedures
Mr. Mallamo implemented include obtaining the redlines, the performance bonds and making sure everyone is working
off the same set of plans. Unfortunately, the first phases of Hearthstone are unable to be changed and are what they are

today.

Mr. Mallamo explained that Mr. Workman’s concerns that the construction was not according to the plans is not the case;
the catch basin on Clearview Drive is where it is supposed to be located and is at the elevation as noted on the plan. The
slope on the swale is per approved plan. Though no one likes it, it is what it is.

When asked about the curbing, Mr. Mallamo stated if there is curbing on the plan, it is out there.

The mayor again asked how to resolve this situation. Mr. Mallamo referred to the memo and suggested we present the
issues in phases 1, 2, 3 and 4 to the developer. We should then ask for dedication of the streets, sewers, water system
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and easements. He also recommends we advise them there will be no building until these issues are resolved. He
withheld permits for a short period of time but according to legal counsel he was not permitted to do that. If Mr. Willard
agrees, Mr. Mallamo believes council can make that decision because the code does not give him that power. If council
authorizes stoppage until these issues are addressed, it will give Mr. Mallamo the support he needs. However, he said
it is important that Mr. Spillane understand that he is unable to promise everything will be changed to Mr. Spillane’s
satisfaction. Nor can he promise sidewalks because Mr. Mallamo does not feel sidewalks are needed. That was a clear
issue from the very beginning of the planning of this development and he feels that needs to be put to rest.

Mr. Spillane responded by saying that no one has ever said they wanted sidewalks in Hearthstone. They only want a safe
place to walk on the shoulder of the road. He became involved in this when his mother bought a home there. She asked
him about it and he told her it looked good with all the grass as he personally does not like a lot of concrete if it were built
correctly. Mr. Mallamo is now saying his street was built correctly by the 4:1 min, so he can agree with that.

Mr. Spillane then asked about the other places in Hearthstone that were built wrong. He asked if the city should go with
the same thing on Clearview and other areas.

Mr. Mallamo emphasized that we need to correct the things that can be corrected, but we also need to acknowledge the
deficiencies like the five foot shoulders. He feels it can be made better but does not believe it will fit everywhere. It will
run into a catch basin or a drainage structure that will restrict it so it is going to be less than five feet. He also added that
he must contradict Mr. Spillane’s statement that no one wants sidewalks and referred to sidewalks being mentioned twice
this evening by Hearthstone residents during the public comment session.

Mr. Baird stated that Mr. Mallamo has gone through a great deal of effort to provide council with more detail than has
been available for many years. In addition, his summary paragraph clearly states his recommendations. At this point in
time, based on the information provided, as well as the questions and comments made this evening, city council should
endorse the effort to move forward based upon Mr. Mallamo’s recommendation.

City Solicitor Willard agrees that Mr. Mallamo’s approach is a good one. He added that because there are other phases,
including arelated commercial project from the same property owner, they may legally play into what the city wants and
what they a legal right to. He believes that something can be worked out. In addition, council has the power to approve
future phases and if that is part of an overall plan, the shortcomings already discovered could be presented with our punch
list. He says to require those items be taken care of and then move forward.

Mr. Willard believes it is the best allocation of resources because we are dealing with a businessman who has not wanted
to play with us recently just to connect the easements. He referred to some notes in Mr. Mallamo’s report that were not
necessarily discussed though it is a difficult situation to deal with when something has been in the ground for four years.
His suggestion is to let the city manager and city engineer condense this to the punch list for the phases that exist.
However, he agrees there are things that need to be let go for the reasons previously stated. There are other projects that
still need approval so he suggests we go to the developer with a plan.

Mr. Workman agrees and disagrees because it needs to be stronger. He said that Hearthstone needs to be made one of
the best communities because there are many people who bought homes there because they liked it. He likes some of
it but does not like all of it. However, that is why he did not choose to live in that type development though he agrees
it is a very nice development. He feels the developer is capable of building high quality homes and communities and
these issues simply need to be taken care of. He agrees with Mr. Mallamo’s suggestion to stop future permits in this
development until these problems are taken care of as long as it can be done legally.

Mr, Willard said that depends on the stage of the permit and whether there is a contract owner. He will need to review
the stages of those permits but agrees it needs to be explored aggressively. If there is a building permit, a CO cannot be
withheld. He dealt with it in Milton adding that case ended up in court. The court ruled it cannot be done though that
was particular to their statute. He stated that what is unique about Hearthstone is that it is a huge overall development
that is all inner connected. Therefore, he is unsure if phases can be isolated for purposes of approval.
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The mayor asked that council concur that the city manager, city solicitor and city engineer prepare something for
presentation to the developer.

Mr. Workman asked that a time limit be applied otherwise it will be another two weeks to a month before it has been
prepared. He wants this matter resolved in a timely manner. He does not want to be sitting here next June still discussing

it again.

The mayor feels we are proceeding which is why this report is being provided to council and agrees it cannot continue
to be discussed all night.

Mr. Spillane moved that all construction be stopped at Hearthstone until a punch list can be prepared; Mr. Workman
seconded motion to allow further discussion.

Mr. Brooks was under the impression that the solicitor was going to check whether or not that could legally be done. M.
Starling agreed that Mr. Willard was asked to do that and is confused why we are voting before an answer is provided.

Mr. Morrow suggests the motion be rescinded because it appears we are again doing this backwards which is part of the
reason we are in this situation with Hearthstone today.

Mr. Willard clarified it is his intention to research the matter. He explained a construction crew building a multi-family
structure suddenly receiving a stop order or temporary restraining order could result in serious consequences and damages
for the city.

Mr. Spillane then amended his motion by adding that any permits, or any building presently with a permit, that is in the
process of being constructed, can be completed but any other construction must be stopped and no new permits issued.
When asked if Mr. Workman would second the motion, he stated he is unable to second the amended motion.

Mayor Marabello said the original proposal is that Mr. Willard meet with Mr. Mallamo and Mr. Baird to hash this out.
Mr. Workman pointed out there was no official motion by council and suggests a time frame be added.

When asked if it can be done within the next two weeks, Mr. Mallamo said they can draft an agreement but it cannot
guarantee the developer will agree within that time frame.,

Mr. Morrow then moved to direct Mr. Baird, Mr. Mallamo and Mr. Willard to proceed with the recommendations
outlined in the city engineer’s report and utilize all administrative and legal resources available to address these issues
and present those to the developer in order to resolve the issues. Ms. Wilson seconded the motion.

Mr. Spillane said that he and Mr. Baird have discussed this and because we will probably end up in court, he asks that
a third party also check into these matters so that everything will be on file and up to date. Mr. Baird agrees and referred
to the proposal presented to council approved last month,

Mr. Adkins advised that he was going to ask Mr. Morrow to add to his motion the previous approval by council of the
independent contract be revoked.

Mr. Morrow then moved to amend the main motion by adding that the previous approval of the $20,000 third-party
contract be rescinded, seconded by Mr. Starling.

When asked for comments, Mr. Workman said he wants to make sure that once this is presented to staff, it is followed
through to completion. Mr. Starling feels Mr. Mallamo has done a great job though there is still a lot of work to be done.
However, he does not feel this can be done correctly within a two-week period. He suggests a follow up or report, but
is uncomfortable requiring its completion in two weeks.

Mr. Morrow feels that council finally sees something that can be acted upon and believes this will be a win/win situation
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Motion to amend the motion by adding ‘and rescind the $20,000 contract previously approved by council for a third party
review’ passed by the following 7-1 vote:

Yes-Johnson, Workman, Adkins, Brooks, Morrow, Starling, Wilson
No-Spillane

Mr. Spillane states he votes no because he feels we will be back here because we have been dealing with this since 2005.
He and Mr. Baird have discussed it and he does not understand how this can be done without the inspection by the third

party.

Mr. Workman said the third party contract was a lot of money and he had a problem with it from the first time it was
presented. Based on the information provided, he hopes that with the direction council has given to staff to review and

resolve the problem, he will vote yes.

The main motion, as amended, to direct Mr. Baird, Mr. Mallamo and Mr. Willard to move forward with the
recommendations outlined in the city engineer’s report and utilize all administrative and legal resources available in order
to address these issues and present those and work with the developer to resolve the issues, report back to council on a
regular basis and rescind the $20,000 contract previously approved by council for a third party review passed by

unanimous roll call vote.
NEW BUSINESS
Introduction/Ordinance 2009-9/Conditional Use/Milford Housing Development Corporation

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILFORD, DELAWARE AUTHORIZING A

CONDITIONAL USE PERMIT FOR MILFORD HOUSING DEVELOPMENT CORPORATION ALLOWING SINGLE
FAMILY SEMI-DETACHED DWELLINGS IN A R-2 DISTRICT LOCATED ON THE SOUTH SIDE OF NORTHWEST
FOURTH STREET, 150 FEET WEST OF NORTH WALNUT STREET, MILFORD, DELAWARE. TAX MAP MD-16-

183.10-03-04.00-000.

Mr. Baird advised the first step in the adoption process is the introduction of Ordinance 2009-9. As a result, the
ordinance was officially introduced at this time for council review and comment.

City Planner Gary Norris advised this ordinance is the result of the application from Milford Housing to construct three
duplexes for a total of six units. Public hearings are scheduled before the planning commission and city council at which

time final action will follow.
Introduction/Ordinance 2009-11/Subdivision Code/Chapter 200

Mr. Baird explained that after this ordinance was prepared for presentation to council, a number of gaps and errors were
discovered in the document. Therefore, action will be postponed and the ordinance amended for presentation at a later

date.

Mr. Willard asked the record reflect that the draft he prepared dated May 30, 2009 was sent to the city planner and city
manager as was requested by Mr. Workman.

Adoption of Resolution/Scheduling Board of Revision & Appeal/General Assessment
Mr. Workman moved to adopt the following resolution, seconded by Mr. Morrow:

WHEREAS, the provisions of Article X, Section 10.05 of the Charter of the City of Milford state that Council shall cause
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a copy of the General Assessment to be hung in two public places in the City of Milford and there to remain for the space
of ten days for public information; and

WHEREAS, attached to said copies shall be notice of the day, hour and place that Council will sit as a Board of Revision
and Appeal for said General Assessment.

NOW, THEREFORE, BE IT RESOLVED, that on Monday, the 13th day of July 2009 at 7:00 p.m., the City Council of
the City of Milford will sit as a Board of Revision and Appeal for the 2009-2010 General Assessment.

Mayor Daniel Marabello

Motion carried.
Adoption of Resolution/FY2009-2010 City of Milford Budget

Mr. Morrow thanked the city manager and the city finance director for the work they have done as well as the departments
heads who have made many cutbacks and eliminated items in order to present a balanced budget. He referred to the
budget hearing was held last week at which time Carlisle Fire Company President Brennon Fountain attended to make
some comments regarding the donation to the fire company. Though they had asked for $150,000, the city had allocated
$120,000. After a careful review and serious consideration of the decrease in employee raises and the numerous cuts
made by other departments, he feels the additional vehicle being added for use by the city administration should be
reconsidered. The other vehicles in the budget are replacement vehicles and because this is a new budget item, he
believes it is appropriate to remove the $20,000 allocated for that vehicle and include that in the donation to the fire

company for a total donation of $140,000.

Mr. Morrow then moved for adoption of the budget with the $20,000 transferred from the city administrative capital line
item and transferred to the Carlisle Fire Company donation line item. Mr. Brooks seconded the motion.

Mr. Workman said when he was reviewing the budget and comparing each line, he came across the $20,000 expenditure
for a vehicle that was never mentioned at the budget hearing. The budget was discussed and new items brought to
councils’ attention. He asked if there were any other new items or line items not brought to councils’ attention.

Mr. Baird said he does not want anyone to think that things were just passed over and not discussed as part of this budget
proposal. He said the vehicle was put in there from a logistical standpoint because it would be needed when the staff
moved back to city hall. Transportation needs would be greater because of personnel going back and forth between city
hall and public works. Earlier in the year, there was a proposal presented for vehicles which was denied. At that time,
it was decided this would be considered at the time the new budget was presented. He explained it is an operating
expense no different than pumps for the water or sewer departments or electric wire for the electric department. It is a
cost that is deemed to be in the best interest of the city moving forward.

Mr. Morrow does not believe there is any other new item added and believes the vehicle is something the department can
do without for another year because it is not a replacement vehicle.

Ms. Wilson asked if the $20,000 was in the operating costs for a vehicle; Mr. Baird said it is a capital expense in the
administrative operating budget. Ms. Wilson confirmed it had not been discussed.

Mr. Baird felt that after the budget hearing, there would be further review by council which is why it was on the agenda
tonight to discuss. If council is uncomfortable voting on the budget this evening, they have the option of waiting until

the workshop meeting.

Mr. Spillane agreed that he also found some additional items that could be removed in order to give the fire department
an additional $10,000 so they will receive $150,000. He would prefer to review the budget line by line to ensure there
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are no other items that need to be addressed individually.

Mr. Morrow feels the department heads, along with Mr. Portmann and Mr. Baird have gone over the budget in depth and
have made several cuts.

Mr. Adkins feels an excellent job was done on the review of the budget. He has reviewed each department’s budget and
belicves that Mr. Morrow is better suited to make these decisions of where the funds should be allocated; however, he

does not feel a line by line review is necessary.

Mr. Morrow agrees emphasizing the budget is below what was presented last year. In addition, the fire company is
receiving a $140,000 donation.

RESOLUTION
ADOPTING THE CITY OF MILFORD FISCAL YEAR 2009-2010 BUDGET

WHEREAS, the proposed operating and capital budgets of the City of Milford for the Fiscal Year 2009-2010 were
prepared and submitted to the City Council by the City Manager in accordance with Section 6.04(5) of the City Charter;

and

WHEREAS, the City Council has been presented the proposed budget after the Finance Committee made a
comprehensive study and review of the proposed budget during a hearing on June 2, 2009; and

WHEREAS, in the opinion of the City Council, the proposed budget accurately, as possible, reflects the city’s anticipated
revenues and expenditures for the fiscal year beginning July 1, 2009 and ending June 2010.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MILFORD, that the City of Milford
Budget for Departments shown under General Fund as Administration, Council, Police, Streets, Parks and Recreation
and Engineering; and the Water Department, Sewer Department, Sanitation Department and Electric Department, as
amended by City Council, is hereby adopted and approved as the budget of the City of Milford for Fiscal Year 2009-2010

in the following amounts:

Operations and Maintenance - $39,713,770
Debt Service - $2,127,390

Capital Program - $1,075,220

Total Expenditures - $43,031,020

A copy of said budget, as modified and amended, is on file in the Office of the City Clerk and is passed and adopted by
the Council of the City of Milford this 8" day of June 2009 by the following 5-3 vote:

Yes - Adkins, Brooks, Morrow, Starling, Wilson

No - Johnson, Spillane, Workman

MTr. Johnson votes no because he feels the full $150,000 should be given to the fire company.

Mr. Spillane votes no because council needs to go over the budget again.

Mr. Workman said he prefers to discuss things ahead of time because when you get surprises after the fact, it appears as
though something was hidden. He votes no because he feels there are other things in the budget that may need to be

discussed that were not pointed out. He found $20,000 in one line item and feels there may be more,

Mr. Brooks votes yes. He stated he called Mr. Baird the next morning and told him he has been through 28 budgets and
this is the one he was most comfortable with. He pointed out that page 15 says ‘city hall vehicles-$20,000' so it is not
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hidden.
MONTHLY FINANCE REPORT

Through the tenth month of Fiscal Year 2008-2009 with 83% of the fiscal year having passed, 86% of revenues have been
received and 79% of the operating budget expended.

Ms. Wilson moved for acceptance of the April 2009 finance report, seconded by Mr. Workman. Motion carried.

Executive Session

Though it was previously requested, City Solicitor Willard announced the matter would be postponed until the next
council meeting.

ADJOURN
Mr. Starling moved to adjourn the Monthly Meeting of City Council, seconded by Mr. Adkins. Motion carried.
Meeting was adjourned at 9:56 p.m.
Respectfully submitted,
o et Mectaens

Terri K. Hudson, CMC
City Clerk/Recorder



MILFORD CITY COUNCIL
MINUTES OF MEETING
June 8, 2009

On Monday, June 8, 2009, the City Council of the City of Milford held a Special Meeting in the Joseph Ronnie Rogers
Council Chambers of Milford City Hall at 201 South Walnut Street, Milford, Delaware, to review and make final
determinations on the status of potential tax exempt properties in the City of Milford.

PRESIDING: Mayor Daniel Marabello

IN ATTENDANCE: Councilpersons Steve Johnson, Michael Spillane, John Workman, Jason Adkins, Owen Brooks,
Jr., Douglas Morrow, James Starling, Sr. and Katrina Wilson

ALSO: City Manager David Baird, Police Chief Keith Hudson and City Clerk/Recorder Terri Hudson

COUNSEL: City Solicitor Timothy Willard
Mayor Marabello called the Special Meeting to order at 7:02 p.m.

City Manager Baird advised there are a number of persons present who wish to discuss their tax status regarding possible
exempt status.

Former City Manager Richard Carmean then presented a map to show the southeastern area of Milford. Mr. Carmean
asked to speak to provide some information on why some of these parcels believe they were tax exempt in helping

council make this decision.

Mr. Carmean explained that a number of years ago the ideology of council was different than today. At that time, the
idea was not to allow either county to surround us and do not let either county block us from future growth if we need
to expand our city limits. That was the task given to him by council. He also recalled the growth explosion occurring
in Milford in addition to a lot of other Sussex County communities.

He recalled that whenever information was received that either Kent or Sussex County was getting ready to approve a
subdivision butting up to city limits, the city planner and city manager would get in touch with the developer of the
proposed subdivision and ask if they had any interest in being annexed. Also a goal of Livable Delaware was that
growth take place in areas where police, fire, sewer, water and solid waste services were available.

Mr. Carmean feels that most people today believe a home should be placed on an acre of ground but that was not the
thinking at that time. A number of farms were sold during this time to be developed. The idea was to maximize the use
of land. There was an entrance/exit and maybe a couple of roads coming out onto the country road. Services were
provided by the city with closed septic and water systems. The state did not want septics and wells in the ground that
could possibly impact aquifers down the road. The city was on board and fully supporting State Planning/Livable

Delaware.

In addition, the city was impacted over the years with housing developments such as Shawnee Acres, Eastman Heights
and Woodshaven. He agrees they were good neighbors though they did not pay taxes. Though many disagree, Mr.
Carmean believes they had a big impact on city services.

He stated that for all of these reasons and more, when the city learned a subdivision was going to be developed next to
us, we went out and encouraged them to become part of the city so that those property owners would become taxpayers

as well as customers of city services.

Because the city had not annexed any substantial amounts of land for many years, the annexation committee suddenly
became very busy. When the proposed annexation area was reviewed, it was sometimes determined they were not
contiguous. There may have been another property between them and this proposed development. The city would often
contact the property owner and ask if they would consider annexing into the city. Often property taxes came up during
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the discussion. The city had an unwritten policy that if it paid dividends to the city to annex the proposed development,
they would negotiate with the property owner that was preventing the annexation. A tax abatement was a good tool and
usually discussed during the process of annexation,

This matter came to Mr. Carmean’s attention when the newspaper articles came out stating that he gave tax abatements
with a handshake and a wink. He wants it clearly understood that did not happen. He explained it was policy of sort

and part of the direction he was given,

He explained that in Patrick Emory’s case, he submitted a letter to the city planner that was never read at the annexation
meeting. The letter stated that he would agree to annexation if the city allowed his property to be tax exempt until the
land was sold or developed. Mr. Carmean added that he was not normally present at the annexation meetings.

In the case of Red Cedar Farms, Mr. Carmean said that Brad Dugan approached him several times about bringing his
farm into the city after the McColley farm had their seventy acres annexed which was located east of Route 1. At the
time, our Contractual Engineer at the time, Hans Medlarz, wanted the McColley farm in town because it was being
considered that someday the city may do their own spray irrigation and sewer treatment. At that time, the city negotiated
a deal with Lynn McColley. He would continue to till the land but would give the city a 15-year agreement to use the
land for spray irrigation. That was the only reason the city went across Route 1 because neither the council nor Mr.
Carmean ever wanted to go across Route 1 particularly because it was considered a natural boundary.

The former city manager recalled that he and the city planner at that time attended a State Planning Meeting in Dover
where they talked to a developer who informed them they were getting preliminary approval on two parcels east of Route
1. Atthat time, he showed Mr. Carmean about 400 acres he was planning to develop. Mr. Carmean asked him why they
would develop in the county and not consider the city. The developer informed him they were not contiguous. Mr.
Carmean then explained the reasons it should be in the city in relation to the individual septics, wells, etc.

The former city manager immediately came back to council and informed them that 800 to 900 homes were being
developed across Route 1 that would have a tremendous impact on everything from the economy to the quality of life
in Milford. Atthat point, they did not even consider the related traffic and police issues. City council gave Mr. Carmean
permission to talk to the governor because the city had an agreement with state planning not to annex anything east of

Route 1.

Mr. Carmean then met with Governor Ruth Ann Minner who understood the concern and agreed she did not want it
developed in the county where there are no services available and Milford Police and Carlisle Fire Company would be
called. Therefore, she agreed to talk to her state planners to consider a change east of Route 1. At that point, he went
to Mr. Dugan and talked to him about annexation. Prior to that, Mr. Dugan was informed numerous times by Mr.

Carmean that Milford would not consider it.

Mr. Carmean reported there was farmland in this city for many years that was never taxed including the two acres where
the business land was developed. In addition, the Fry farm, Simpson farm and other farms were never taxed. He agrees
that it was probably discussed with Mr. Draper that their farm would not be taxed if annexed as long as it was being used
for agricultural purposes. He stressed that none of these were handshake and wink deals. He added there was nothing
crooked about it noting that farmers have enough problem making a living without being taxed. He does not recall his
exact words to Mr. Dugan but expects he said that as long as the land is being farmed, the property will probably not
be taxed. It was never part of the official process with either Mr. Dugan or Mr. Emory. He has been unable to find
where it was discussed at the annexation committee meetings though Mr. Emory has a letter that was later found in the
file requesting the tax abatement.

He had someone indicate to him that Mr. Emory wanted to be annexed because he had an interested developer. Mr.
Carmean stressed he had no developer at the time he began the annexation process.

Mr. Carmean then referred to a map showing the location of the Benson property who wanted to be annexed in order
to be developed. The Emory site was needed to make it contiguous. However, there was no guarantee though it was
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discussed because it was the city’s policy up to that point.

Hen then pointed out the location of the 400 plus acres going to be developed in the county in relation to the Dugan
property. It was confirmed the Dugan property was adjacent to the McColley property, in the incorporated area, and
contiguous to the proposed development.

The former city manager also recalled that while this was being considered, the city’s comprehensive plan had to be
changed to allow it. The state agreed to allow the city to make that amendment.

He recalled that back in the late 90's, the original developer of the Meadows at Shawnee (Terry Strine) wanted to annex
but was not contiguous. In order to bring them in, Shawnee Country Club had to be annexed. As part of that deal, the
club was offered a 15-year tax abatement in order to allow Meadows at Shawnee in. He stated again, this would prevent
the impact of those homes/property owners without any benefit to the city.

Matlinds Estates were also given a 15-year tax abatement with a condition that if the property was transferred, the
abatement would be lifted. Knotts Landing was not contiguous because of a small farm whose property owner did not
want to be annexed. That farmland was left alone though he could have been forced to come in by a favorable
referendum vote. To avoid that, the owner of another smaller, contiguous property containing a rental structure, was
asked to consider annexation. He did not want to come in either and was offered a tax abatement if he would agree.
But because it would have less of an impact on that property, the matter was taken before council and eventually a
special election was held during which time the favorable vote resulted in the property being annexed. Today, there are
126 homes in Knotts Land that are part of the city.

The last one he recalls is the Pritchett property on Cedar Beach Road. She was given a tax abatement until the property
is sold or transferred because the marina was interested in annexation. The marina and surrounding area was a very
expensive piece of commercial and residential property. Townhouses and hotels were being planned at the time though
no one had a reason to believe it would not happen.

Mr. Carmean emphasized that tax abatements for such reasons was nothing out of the ordinance and was simply ordinary
business. The majority of council agreed it was best for the city.

He emphasized that he, as the city manager, did not make these deals with a simple handshake. He feels he had every
common sense right to indicate to those property owners with a farm that the city did not tax farmland because it was
the way the city did business.

At this point, he recommends a possible new zoning district be established to address such properties.

Mr. Morrow recalled that farmland was not previously taxed; Mr. Brooks added it was always considered an agricultural
use. Mr. Morrow also agrees that it should be modernized with the solicitor’s assistance.

Mr. Brooks added that a tax abatement was provided to Shawnee Country Club in order to annex the Terry Strine
property which is now the Meadows at Shawnee.

Mr. Spillane asked if the properties Mr. Carmean is referring to have since been rezoned; Mr. Carmean said from what
he recalls, they were annexed under a residential zone. He explained that most property owners would not want a farm
annexed only to pay taxes at a much higher rate. He said most farmers could not afford to pay higher taxes under those

conditions.

Mr. Workman said regardless of whether the city did this in the past, does not make it right or wrong. It is his
understanding that city council is the only authority to grant a tax exemption status. He feels if their land was annexed,
he still has questions if there is no paperwork. Mr. Emory provided some documentation that was part of the agreement
even though it was not officially made part of the record. Mr. Workman feels council needs to consider that no formal
action was taken. This has been determined because the tax assessor has done a lot of research and come up with



Special Meeting Page 4 June 8, 2009

nothing. The problem is some of these people thought they were tax exempt and have now received a tax bill.

Mr. Morrow agrees noting that is why he suggests the city solicitor work with the planner to come up with some type
of zoning to address land that is being actively tilled and not taxed.

Mr. Carmean understands Mr. Spillane’s concern that these properties have been rezoned to a C3 or R1 though they are
still being farmed. He agrees it should be cleaned up and should have to apply for the exemptions on an annual basis.

Mr. Workman feels that some standard business practice needed to be in place as these were being addressed.

Ms. Wilson said that when she thinks back to when annexation after annexation was being presented, they were working
under a standard business practice. She feels that some can be found in the policy book and some are just as has been
stated. That means the direction council agreed is the manner in which the city manager acted. It was not always in the
minutes because it was a standard business practice. She agrees it now needs to be cleaned up because it has resulted

in some questions at this time.

Mr. Workman was unaware of any such policy or practice until recently; Ms. Wilson feels that is because the city
manager always took care of these matters.

Mr. Carmean recalled former city solicitor Jim Fuqua advising him that city council had the only authority to grant
formal tax exemptions. He reiterated that in these cases, it was standard practice that when a farm was annexed, as long

as the ground was being tilled, it would not be taxed.

MTr. Baird said that is the reason he chose to bring this before council. It was to clarify the action taken and city council
needed to ratify the tax status. In this manner, the record would reflect the action taken by council that would not have

to be revisited year after year.
The city would then provide the proper documentation reflecting councils’ action.

When asked if all farmlands are currently exempt, Mr. Baird said that most of those properties are not being taxed at
this time with the exception of the Emory and Dugan farms who were under the impression they should be.

The city manager noted that though the list of twenty-three properties provided in the council packet was not updated
by the tax assessor, it has been significantly reduced as the balance of those property owners provided some type of

documentation.

City Tax Assessor John Darsney then presented a new list of those properties still in question:

Name Location Current Zone Parcel Number
EMORY PATRICK & JUDY Cedar Creek Road R-3 3-30-15.00-062.00

R-3 3-30-15.00-062.01

R-3 3-30-15.00-062.02
RED CEDAR FARMS (DUGAN) Bucks Road/East of Route 1 R-2 3-30-11.00-068.00
MCCOLLEY. LYNN A & KAREN  East of Route 1 R-1 3-30-11.00-056.00
KEY PROPERTIES GROUP LLC Wilkins Road C-3 3-30-15.00-058.00

Elks Lodge Road C3 3-30-15.00-058.03

FORDMILL LLC Milford-Harrington Highway R-3 MD-16-173.00-01-06.00-000

R-3 MD-16-183.00-01-15.00-000
DIAMOND LAND MANAGEMENT (West Shores) Wilkins Road R-3 3-30-11.00-6.06

When asked how many of these are actively farming the property, Mr. Darsney said he drove around the other day and
verified that all were being actively farmed with the exception of Diamond Land Management (West Shores) which has

been laid out and infrastructure installed.
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When asked to confirm that only one of these properties is currently being developed, Mr. Baird agreed. He added that
all other properties have no land use actions taking place.

Mr. Workman asked if agricultural uses are permitted in an R-2 or R-3 zone; City Planner Gary Norris advised it is
permitted under R-1 and those uses permitted in R-1 are also permitted in R-2 and R-3 zones.

Mr. Baird advised the C-3 zone does not permit agricultural uses.

Mr. Darsney said he has researched the minutes and records in order to obtain copies of the resolutions. None mentioned
tax exemptions. However, the McColley Farm was exempt under the Farm Land Preservation Act at that time, though
the owner removed the property from that act in 2007. He said that explains why they were exempt at the time of
annexation and not discovered until recently. Until that time, the property qualified as tax exempt.

Patrick Emory of 7403 Cedar Creek Road, Lincoln advised that all three of his parcels totaling approximately 29 acres
were annexed into the city in 2007. He emphasized to council the property is entirely wooded and creates a buffer along
a stream they own on both sides of the property.

Mr. Emory said he was originally contacted by the city in 2004 and was presented with a group of options on the
annexation process. At that time, he had recently moved out onto the property after owning it for six years. He did not
need anything from the city and did not want sewer or water. When discussing this with the former City Planner Karen
Brittingham, he was directed to present a letter to the city. At that time, he drafted a letter with five conditions one of
which stated the property be tax exempt from city taxes until such a time there is a subdivision plan submitted for

development purposes.

He said that at no time, did Mr, Carmean tell Mr. Emory he was guaranteed the tax exemption or any of the conditions.
He did say he did not see any obstacles or hurdles though they needed to be addressed in a formal letter. Mr, Emory
assumed the letter was being provided to city council. The letter was sent April of 2004.

Approximately a year later, he was contacted by the city when they were in the process of amending the comprehensive
plan. In 2006, he was contacted by Koelig, Incorporated who had an option on the Benson property. They asked if the
Emorys were interested in being annexed into the city. Mr. Emory explained that the process had started but nothing
had occurred in some time. They asked to take the process over and represent the Emorys because their property was
needed to make the Benson property contiguous and eligible for annexation. At that time, Mr. Emory turned it over to

them.

Mr. Emory advised that he did not have a sales contract at any time noting that they only represented his property in
conjunction with the Benson property who was under contract with Koelig. At a later date, Mr. Emory was made an offer

on the property though it was not accepted.

During and after the annexation, Mr. Emory never heard any other issues and assumed that the conditions in his letter
had all been met by the city. In 2008, Mr. Emory received a tax bill. Mr. Emory contacted the tax office and informed
them he was supposed to be exempt though the city indicated he had no record of the exemption.

Mr. Emory then contacted Mr. Carmean who informed him there are a few other properties with the same issue. He
offered to look into it and if he did not get back with Mr. Emory, Mr. Emory could assume it had been addressed.

Mr. Emory did not hear anything until this past year. He is under the assumption Mr. Carmean was operating in good
faith and during this process, retired from his position. This year, he received a new tax bill as well as last year’s tax
bill. From that point on, he has been receiving delinquent notices and has been in touch with Mr. Baird since that point.

He sent a letter in January to the city manager asking to address council about this issue. He sent another letter thanking
council for the opportunity to address them and submitted a FOIA request at the same time.



Special Meeting Page 6 June 8, 2009
When asked, Mr. Emory advised he hand delivered the letters.

Brad Dugan of 100 Causey Avenue. owner of Red Cedar Farms, said he remembers the conversations fairly well. He
recalls the words no tax impact until the ground was broken for development comes to his mind.

Mr. Dugan said he also addressed the issues about his horse operation and that it would not be impacted or that the rabbit
hunting along the hedgerow would not be affected. He was told that would be covered in an annexation agreement and
approved by the city. He never saw an annexation agreement. He advised the farm generates $4,000 a year in land rent;
his tax bill is $6,300. Therefore, there was no incentive for him to have annexed only to incur $2,300 negative income
per year in order to be part of the city.

From the beginning of the annexation process, Mr. Dugan did exactly what he said he would do. There was no questions
about it. In hindsight, he believes he should have gotten something in writing. However, he feels that when senior
officials of the city tell you something, you should be able to believe it. He does not need documentation and finds it
hard to believe it was not read into the minutes nor that he does not have an annexation agreement. But he knows what
he was told and knows what he acted on after paying the fees twice to come into the city.

Mr. Workman advised he was on the annexation committee during the Red Cedar Farm annexation process and does
not recall any conversation regarding the statement Mr. Dugan just made. It was not brought to their attention.

Ms. Wilson recalled what Mr. Dugan was doing with the land at the time of annexation; the city was only interested in
the future land use. The annexation committee was aware of the potential hospital plans but his renting his land was

not an issue.

Mr. Dugan explained that when he began the annexation process, no one was interested. The hospital and a developer
from New Jersey had not contacted him at that time. He believes they had gotten word that Key Properties was planning
to develop the Isaacs Farm and started looking for available land. However, the annexation process had already begun

at that time.

Mr. Morrow pointed out the city learned a lot from some mistakes made during this growth spurt, but council needs to
decide what was agreed in writing, verbally and that which is not in the minutes. When the next annexation request

comes in, he suggests the annexation committee do a check list to cover these issues.

Mr. Adkins said he was under the impression that of those properties on the first list, if they did not come forward with
some information or case, they would be removed from consideration. Mr, Baird stated that if they did not bring
anything forward, they would remain taxable.

Mr. Workman said council was told they had to provide substantial information to prove they were exempt.

When questioned about the horses and hunting not permitted in city limits, Mr. Carmean said Mr. Dugan discussed those
issues. He recalled telling Mr. Dugan at the time that rabbit hunting in the hedgerow would be permitted because some
land recently annexed that belonged to the Kentons permitted duck hunting as long as they complied with the state laws
and hunting laws. He also remembers when he first came to Milford several residents had horses in the city limits.
Though it was against the ordinance, they were grandfathered and allowed to keep the animals.

Mr. Carmean also believes that some of issues may have been lost as the city changed planners. He only recalls going
to one or two annexation committee meetings. He noted that this process was completely actually handled by the city
planner. The annexation committee had a lot of say in the process and the city manager and mayor stayed out of that
process until it came before council. Mr. Carmean is sure he did not follow up with Mr. Norris to ensure all of these

issues were included in the minutes.

Mr. Adkins then referred to the Diamond land Management property who has already received subdivision approval and
where infrastructure construction has occurred. Mr. Willard said this property is somewhat unique in that it is not
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directly involved in litigation though it is subject to a settlement agreement and is frozen because the matter is in court.
His opinion is once it unfreezes, the property would be subject to taxation.

Ms. Wilson moved to exempt the following properties until such time the property is transferred and/or land use
approval is granted for the development of a subdivision or a site plan

EMORY PATRICK & JUDY Cedar Creek Road 3-30-15.00-062.01
3-30-15.00-062.02
RED CEDAR FARMS (DUGAN) Bucks Road/East of Route 1 3-30-11.00-068.00
MCCOLLEY. LYNN A & KAREN East of Route | 3-30-11.00-056.00
KEY PROPERTIES GROUP LLC Wilkins Road 3-30-15.00-058.00
Elks Lodge Road 3-30-15.00-058.03
FORDMILLLLC Milford-Harrington Highway MD-16-173.00-01-06.00-000
MD-16-183.00-01-15.00-000
DIAMOND LAND MANAGEMENT (West Shores) Wilkins Road 3-30-11.00-6.06*

and that the exemption for Red Cedar and Emory be retroactive for the past two years, that Diamond Land
Management* remain tax exempt until such time the pending litigation is resolved and the property is no longer frozen
and that proper documentation be prepared to reflect the exemptions and that a new standard be put in place for handling
the tax status of future annexations and tax exempt properties, seconded by Mr. Morrow.

Mr. Baird pointed out the Diamond Land Management has received subdivision approval and infrastructure construction
has begun. He further clarified this is the property the city has been involved in legal issues over the past few years
regarding easement issues.

Mr. Darsney also advised the Emory property is full wooded; Diamond Land Management has its infrastructure installed
and the balance of the properties are being farmed.

Mr. Brooks asked that during the review by the annexation committee, the report include whether or not the property
will be taxed or tax exempt.

Motion carried by the following 7-1 vote:

Yes-Johnson, Workman, Adkins, Brooks, Morrow, Starling, Wilson
No-Spillane

Mr. Spillane said he feels as though they are already zoned for development even though they are being farmed and other
properties in town are paying their fair share and votes no.

With no further business to be discussed in the Special Meeting, Mayor Marabello adjourned the meeting at 8:16 p.m.
Respectfully submitted,
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Terri K. Hudson, CMC
City Clerk/Recorder



MILFORD CITY COUNCIL
MINUTES OF MEETING
June 8, 2009

On Monday, June 8, 2009, the City Council of the City of Milford held a Public Comment Session in the Joseph Ronnie
Rogers Council Chambers of Milford City Hall at 201 South Walnut Street, Milford, Delaware, prior to the
commencement of the official City of Milford Council Meeting in order to allow the public to comment about issues of
interest that impact the City of Milford.

PRESIDING: Mayor Daniel Marabello

INATTENDANCE:  Councilpersons Steve Johnson, Michael Spillane, John Workman, Jason Adkins, Owen Brooks,
Jr., Douglas Morrow, James Starling, Sr. and Katrina Wilson

ALSO: City Manager David Baird, Police Chief Keith Hudson and City Clerk/Recorder Terri Hudson
COUNSEL: City Solicitor Timothy Willard
Mayor Marabello declared the Public Comment Session open at 8:16 p.m.

Connie Devan of 13 Kingstone Terrace, Hearthstone Manor reported a speeding problem on her street because the drivers
do not obey the speed limit of 15 miles per hour. She said that because there are no sidewalks or walking paths, she has
had several incidents when she has had to jump onto the grass several times to avoid being hit by a speeding car. She also
had several very unpleasant confrontations with drivers driving over the 15 mile per hour speed limit. Because the streets
have not been turned over to the city, she has been unable to get any cooperation from the builder, the HOA and the
Milford Police Department. The police have come out with radar and speed signs and even though the cars are speeding,
the drivers are unable to be ticketed in Hearthstone. She has been told to get the tag number and description of the speeding
vehicle by Mr. Fannin and Milford Police Department but does not feel it is her responsibility but the responsibility of the

police.

Patrick Donovan of 601 Hammond Drive said he is nine years old. He told Mayor Marabello he had written a letter to
him about concerns in the City of Milford approximately two months ago and asked why he has not received a response.
Mayor Marabello said he will get the letter out to Patrick tomorrow.

Joe Palermo of 5 Misty Vale Court, Meadows at Shawnee, commended Reverend David Shockley and Jesus Love Temple
Church on the grand re-opening of the old Schine Theater in downtown Milford. It reminded him of a mini Radio City
Music Hall adding it will be an asset to the community.

Charlie Campbell of 113 Hickory Branch Court, Hearthstone Manor, spoke about the safety concerns at Hearthstone
including the swales, lack of shoulders and lack of sidewalks which forces the residents to walk in the streets. The 15 mile
per hour cannot be enforced though he commends Milford Police Department for doing everything possible within the
rules they are allowed to follow because the roads are still private. He said patrol cars have been there on many occasions
and the speed sign is placed out there whenever possible. He asked council to step up to the plate before someone is hurt

or killed.
With no other persons signed up, Mayor Marabello declared the Public Comment Session closed at 8:35 p.m.
Respectfully submitted,
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Terri K. Hudson, CMC
City Clerk/Recorder



