
AGENDA
  Council Meeting                                                                                                          Tuesday, December 28, 2010

Milford City Hall - Joseph Ronnie Rogers Council Chambers - 201 South Walnut Street, Milford, Delaware 

7:00 P.M.

PUBLIC HEARINGS

Davis, Bowen and Friedel, Incorporated on behalf of Shore Realty LLC requesting the Minor Subdivision of one
parcel into two parcels in a C-3 District at 941 N. DuPont Boulevard (Milford Landing Subdivision, Lot 1A),

Milford, Delaware.  Tax Parcel MD-16-174.00-01-05.02-00; Area of Petition 1.66 +/- Acres.

COUNCIL MEETING 
Call to Order - Mayor Joseph Ronnie Rogers

Invocation

Pledge of Allegiance  

Communications 

Unfinished Business -
Adoption of Ordinance 2010-20/Chapter 222-Water/Prohibits Certain Types of Private Wells 

New Business -
Adoption of Amended City of Milford Cafeteria Plan
Adoption of Amended Dependent Care Assistance Plan
Adoption of Amended Health Flexible Spending Arrangement Plan
Appointment of City Solicitor

Adjourn

WORKSHOP 
Call to Order - Mayor Joseph Ronnie Rogers
Board of Adjustment Members Terms
Adjourn

SUPPORTING DOCUMENTS MUST BE SUBMITTED TO THE CITY CLERK IN ELECTRONIC FORMAT NO 
LATER THAN ONE WEEK PRIOR TO MEETING; NO PAPER DOCUMENTS WILL BE ACCEPTED OR 

DISTRIBUTED AFTER PACKET HAS BEEN POSTED ON THE CITY OF MILFORD WEBSITE.

This agenda shall be subject to change to include additional items including executive sessions or the deletion of items 
including executive sessions which arise at the time of the public body's meeting.     
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PUBLIC NOTICE
CITY COUNCIL HEARING

NOTICE IS HEREBY GIVEN that the City Council of the City of Milford will hold a
Public Hearing on Tuesday, December 28, 2010 at 7:00 p.m., or as soon thereafter as possible, in
the Joseph Ronnie Rogers Council Chambers at Milford City Hall, 201 South Walnut Street,
Milford, Delaware to consider final action on the following matter:

Davis, Bowen and Friedel, Incorporated on behalf of Shore Realty LLC requesting the Minor
Subdivision of one parcel into two parcels in a C-3 District at 941 N. DuPont Boulevard (Milford
Landing Subdivision, Lot 1A), Milford, Delaware.  Tax Parcel MD-16-174.00-01-05.02-00; Area
of Petition 1.66 +/- Acres.
  

All interested persons are hereby notified to be present and to express their views before
a final decision is rendered.  Written comments will be accepted up to one week prior to the hearing
date.
  

Please direct all questions or comments to Christine Crouch at 302-424-3712 Extension 308.

By:   Terri K. Hudson, CMC
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CITY OF MILFORD 
PLANNING COMMISSION 

Minutes of Meeting 
November 16, 2010 

 
A workshop session of the Milford Planning Commission was held in the Joseph Ronnie Rogers Council 
Chambers, 201 South Walnut Street, Milford, DE  19963 on Tuesday evening, November 16, 2010. 
 
PRESIDING:    Chairman Charles Rini 
IN ATTENDANCE:   Commissioners Kim Stevenson, Karen McColley, George Pilla, Archie 

Campbell, Marvin Sharp, Jamie Burk, William Lane 
ALSO: City Planner Gary J. Norris, AICP, and Recording Secretary Christine Crouch 
 
Mr. Rini called the meeting to order at 6:07 pm noting Mr. Gleysteen was absent.   
 
Mr. Norris introduced Mr. Edgell of the Office of State Planning and Ms. Mary Ellen Gray of Kent 
County Planning.  Tonight’s workshop will focus on open space. 
 
Mr. Edgell began reviewing a power point presentation, which will be included in the minutes. 
 
Mrs. Gray introduced herself and explained Kent County’s open space regulations, cluster development, 
and transfer development rights, which will also be included in the power point attached to the minutes. 
 
Mr. Gleysteen arrived at 6:57 pm. 
 
At the conclusion of the power point presentation, Mr. Rini recognized Councilman Pikus in the audience 
and asked if he had any comments.  Mr. Pikus asked how the county determines how much money a 
developer contributes to the open space fund when choosing the “cash in lieu of” option.   
 
Mrs. Gray explained it is based on what it would cost to put in active recreation that’s required in the 
ordinance.  They have only had to do this once or twice so far.  Mrs. Stevenson asked if there has been an 
instance when the county has told the developer they cannot do the “cash in lieu of” option.  Mrs. Gray 
stated it actually does not happen very often.  Most developers are willing to provide what the county 
planning department has asked for.  When asked how that push-pull works, she explained the developer 
simply will not get approvals.  They developers understand from the beginning it is a give and take 
situation and if they are not giving, the commission will not approve their project at all. 
 
The training session was very informative and Mr. Norris thanked Mr. Edgell and the Office of State 
Planning for their providing the sessions over the past year to the City of Milford.  Mr. Rini also thanked 
Mrs. Gray for the useful information on how the county works with developers. 
 
With no further discussion, the workshop session adjourned at 7:09 pm. 
 
Respectfully submitted, 

 
Christine R. Crouch 
Department Administrative Assistant/Recording Secretary 



Op n Sp ndOp n Sp ndOpen Space and Open Space and 
RecreationRecreationRecreationRecreation
November 16, 2010November 16, 2010

David L. Edgell, AICP
Delaware Office of State Planning Coordination

Mary Ellen Gray, AICP
Kent County Department of Planning



What is Open Space?What is Open Space?What is Open Space?What is Open Space?

 DNREC’s Definition:DNREC’s Definition:
 Open SpaceOpen Space is defined as those areas with public value in a is defined as those areas with public value in a 

predominantly natural state and undeveloped condition.predominantly natural state and undeveloped condition. Such Such 
areas may contain, but are not limited to, wildlife and native plant areas may contain, but are not limited to, wildlife and native plant 
habitat forest farmland meadows wetlands floodplainshabitat forest farmland meadows wetlands floodplainshabitat, forest, farmland, meadows, wetlands, floodplains, habitat, forest, farmland, meadows, wetlands, floodplains, 
shorelines, stream corridors, steep slopes, and other areas that have shorelines, stream corridors, steep slopes, and other areas that have 
species or habitats of conservation concern.species or habitats of conservation concern.

 Open Space may be preserved enhanced and restored in order toOpen Space may be preserved enhanced and restored in order to Open Space may be preserved, enhanced and restored in order to Open Space may be preserved, enhanced and restored in order to 
maintain or improve the natural, ecological, hydrological, or maintain or improve the natural, ecological, hydrological, or 
geological values.geological values. An important design element to consider when An important design element to consider when 
incorporating Open Space in a development is to take maximum incorporating Open Space in a development is to take maximum 
advantage of adjoining Open Space areas. This will advance the advantage of adjoining Open Space areas. This will advance the 
goal of an interconnected network of habitat corridors for wildlife goal of an interconnected network of habitat corridors for wildlife 
and provide for future potential linkages. and provide for future potential linkages. 



Open Space isOpen Space is NOTNOTOpen Space is Open Space is NOTNOT

 Impervious surfaces (e g roads parking lotsImpervious surfaces (e g roads parking lots Impervious surfaces (e.g., roads, parking lots, Impervious surfaces (e.g., roads, parking lots, 
sidewalks, buildings)sidewalks, buildings)

 Swimming pools or ponds that are lined orSwimming pools or ponds that are lined or Swimming pools or ponds that are lined or Swimming pools or ponds that are lined or 
contain an impervious substratecontain an impervious substrate
SS Stormwater management structuresStormwater management structures

 Wastewater treatment systemsWastewater treatment systems

Unpublished guidelines from DNREC re: Open Space



I would also add. . .I would also add. . .I would also add. . .I would also add. . .

 Active Recreation FacilitiesActive Recreation Facilities Active Recreation FacilitiesActive Recreation Facilities
 May not meet habitat goals, but important as a May not meet habitat goals, but important as a 

community amenitycommunity amenityy yy y

 Public Space vs. Private SpacePublic Space vs. Private Space
 More on this in a minuteMore on this in a minute

 Location relative to regional facilitiesLocation relative to regional facilities
 Are there larger parks nearAre there larger parks near--by that the new communityby that the new community Are there larger parks nearAre there larger parks near by that the new community by that the new community 

can benefit from?can benefit from?
 How will the community be linked to these facilities?How will the community be linked to these facilities?yy



Passive RecreationPassive RecreationPassive RecreationPassive Recreation

 Recreation areas include only lowRecreation areas include only low--impactimpact Recreation areas include only lowRecreation areas include only low impact impact 
activities having little or no disturbance on activities having little or no disturbance on 
natural featuresnatural featuresnatural featuresnatural features

 Sensitive natural features should be preserved as Sensitive natural features should be preserved as 
passive recreationpassive recreationpassive recreationpassive recreation

Unpublished guidelines from DNREC re: Open Space



I would also add. . .I would also add. . .I would also add. . .I would also add. . .

 Passive enjoyment of the outdoors is anPassive enjoyment of the outdoors is an Passive enjoyment of the outdoors is an Passive enjoyment of the outdoors is an 
important activity.important activity.

 Some “infrastructure lands” can be integratedSome “infrastructure lands” can be integrated Some infrastructure lands  can be integrated Some infrastructure lands  can be integrated 
into open space design for scenic valueinto open space design for scenic value

S M P dS M P d Stormwater Management PondsStormwater Management Ponds



Active RecreationActive RecreationActive RecreationActive Recreation

 Recreation requiring some constructed facilitiesRecreation requiring some constructed facilities Recreation requiring some constructed facilities Recreation requiring some constructed facilities 
and organized activitiesand organized activities

 Examples include tennis courts softball fieldsExamples include tennis courts softball fields Examples include tennis courts, softball fields, Examples include tennis courts, softball fields, 
soccer fields etc.soccer fields etc.
A i i ( b ll fi ldA i i ( b ll fi ld Active recreation areas (e.g., ball fields, Active recreation areas (e.g., ball fields, 
playgrounds) should be placed only in Open playgrounds) should be placed only in Open 
S h d l d i lS h d l d i lSpace areas that do not already contain natural Space areas that do not already contain natural 
habitat.*habitat.*

*Unpublished guidelines from DNREC re: Open Space



Public vs. PrivatePublic vs. PrivatePublic vs. PrivatePublic vs. Private

 Public Open Space is available to the generalPublic Open Space is available to the generalPublic Open Space is available to the general Public Open Space is available to the general 
public.  Public parks are an example.public.  Public parks are an example.

 Private Open Space is restricted to privatePrivate Open Space is restricted to privatePrivate Open Space is restricted to private Private Open Space is restricted to private 
membership clubs or other property owners.  membership clubs or other property owners.  
Example: golf course.Example: golf course.p gp g

 Ownership of community facilities matters: i.e. Ownership of community facilities matters: i.e. 
will the “tot lot” in development be owned by will the “tot lot” in development be owned by p yp y
HOA or dedicated to the City for public use?HOA or dedicated to the City for public use?



Types of Open Spaces in Types of Open Spaces in 
CommunitiesCommunities

 Pocket ParksPocket Parks Pocket ParksPocket Parks
 Tot Lots; Small PlaygroundsTot Lots; Small Playgrounds

P i O S ( h ld b lP i O S ( h ld b l Passive Open Spaces (should be natural Passive Open Spaces (should be natural 
features)features)

 Active Recreational FacilitiesActive Recreational Facilities
 Centrally Located Community ParksCentrally Located Community Parksy yy y
 Regional Park and Recreation FacilitiesRegional Park and Recreation Facilities



Design MattersDesign MattersDesign MattersDesign Matters

 Place open space where it will be utilized as a focal Place open space where it will be utilized as a focal ace ope space w e e t w be t ed as a ocaace ope space w e e t w be t ed as a oca
point for the community.point for the community.

 Even a small area can be a great community Even a small area can be a great community g yg y
enhancement, if well designedenhancement, if well designed

 Avoid placing open space and recreation facilities Avoid placing open space and recreation facilities 
on “left over” lands that can not otherwise be on “left over” lands that can not otherwise be 
developed efficiently.developed efficiently.
O i i i d dd lO i i i d dd l Open space is a community amenity, and adds value Open space is a community amenity, and adds value 
to development projects when well designed.to development projects when well designed.



Look what can be done in a small Look what can be done in a small 
areaarea

Small park in alley, Baldwin Park, Orlando, FL



Look what can be done in a small Look what can be done in a small 
areaarea

Combine small front yards into parkland, Baldwin Park, Orlando, FL



Central Open SpaceCentral Open SpaceCentral Open SpaceCentral Open Space

Central Community Green, Paynter’s Mill, near Milton, DE



Community ParksCommunity ParksCommunity ParksCommunity Parks

Silver Lake Park, Dover, DE





Kent CountyKent County -- Open SpaceOpen SpaceKent County Kent County Open SpaceOpen Space

 Required Improvements in Subdivision andRequired Improvements in Subdivision and Required Improvements in Subdivision and Required Improvements in Subdivision and 
Land Development CodeLand Development Code

 Cluster SubdivisionsCluster Subdivisions

 Transfer Development RightsTransfer Development Rights

 Comprehensive PlanComprehensive Plan Comprehensive PlanComprehensive Plan



Kent CountyKent County –– Land Use MapLand Use MapKent County Kent County Land Use MapLand Use Map



Required ImprovementsRequired ImprovementsRequired Improvements  Required Improvements  

 All residential developments reviewed by RPCAll residential developments reviewed by RPC
 Active Recreation (HOA required)Active Recreation (HOA required)

 Purpose Purpose –– provide a variety of recreational opportunities for provide a variety of recreational opportunities for 
residents at appropriate scaleresidents at appropriate scalepp ppp p

 Walking/jogging pathsWalking/jogging paths
 Play setsPlay sets
 Tennis/basketball volleyball courts etcTennis/basketball volleyball courts etc Tennis/basketball, volleyball courts etc.Tennis/basketball, volleyball courts etc.
 Fitness/meeting roomsFitness/meeting rooms
 Soccer/baseball fieldsSoccer/baseball fields

 Accessible throughout communityAccessible throughout community
 300 square feet per D.U. or ½ acre (whichever is >)300 square feet per D.U. or ½ acre (whichever is >)
 C h in liC h in li Cash in lieuCash in lieu



Required ImprovementsRequired ImprovementsRequired ImprovementsRequired Improvements
 All residential developments reviewed by RPCAll residential developments reviewed by RPC
 Passive Recreation (HOA required)Passive Recreation (HOA required) Passive Recreation (HOA required)Passive Recreation (HOA required)

 Purpose Purpose ––Preserve open space, preserve/enhance historic Preserve open space, preserve/enhance historic 
features and scenic corridors, provide wildlife habitat, features and scenic corridors, provide wildlife habitat, 

bli h k f d id ibli h k f d id iestablish network of open spaces, and provide passive establish network of open spaces, and provide passive 
recreational opportunities to residentsrecreational opportunities to residents

 Mature forests, hedgerows, riparian forest buffers, and Mature forests, hedgerows, riparian forest buffers, and , g , p ,, g , p ,
grovesgroves

 WatercoursesWatercourses
 Historic, cultural, or archeological landmarksHistoric, cultural, or archeological landmarks
 Landscape buffers and bermsLandscape buffers and berms
 Storm water detention pondsStorm water detention ponds
 15%/35% of gross area (inside and outside of GZ)15%/35% of gross area (inside and outside of GZ)



Required ImprovementsRequired Improvements -- OtherOtherRequired Improvements Required Improvements OtherOther
 Optional dedication of public parkland and Optional dedication of public parkland and 

f ilitif ilitifacilitiesfacilities
 Preservation of historic buildings and propertiesPreservation of historic buildings and properties
 Existing Woodland preservationExisting Woodland preservation

 Inside GZ (20%Inside GZ (20%--60% preserved depending on 60% preserved depending on 
density)density)

 Outside GZ (70% preserved)Outside GZ (70% preserved)
 No subdivision of Wetland and Floodplain No subdivision of Wetland and Floodplain 



Cluster SubdivisionsCluster SubdivisionsCluster SubdivisionsCluster Subdivisions

 Dwelling Units are grouped smaller area Dwelling Units are grouped smaller area –– density is density is g g pg g p yy
the samethe same

 BenefitsBenefits
 Preserving open space for community, agricultural, wildlife Preserving open space for community, agricultural, wildlife 

habitat usehabitat use
 Reduces construction costReduces construction cost Reduces construction costReduces construction cost



Transfer Development RightsTransfer Development RightsTransfer Development RightsTransfer Development Rights

The yielding of some or all of the rightThe yielding of some or all of the rightThe yielding of some or all of the right The yielding of some or all of the right 
to develop one parcel of land in to develop one parcel of land in 

h f i h d lh f i h d lexchange for a right to develop exchange for a right to develop 
another parcel of land more another parcel of land more 

intensivelyintensively



Sending and Receiving 
Areas (Effective January 1, 2005)

Primary Sending Area = 1.5 dwelling unit Primary Sending Area = 1.5 dwelling unit 
credits per acre preservedcredits per acre preserved

Secondary Sending Area = 1.0 dwelling unit Secondary Sending Area = 1.0 dwelling unit 
credit per acre preservedcredit per acre preserved

Tertiary Sending Area = 0.5 dwelling unit Tertiary Sending Area = 0.5 dwelling unit 
credits per acre preservedcredits per acre preserved

Primary Receiving Area = 7 dwelling unitsPrimary Receiving Area = 7 dwelling unitsPrimary Receiving Area = 7 dwelling units Primary Receiving Area = 7 dwelling units 
per acreper acre

Secondary Receiving Area = 5 dwelling units Secondary Receiving Area = 5 dwelling units 
per acreper acre

Conventional Subdivision = 3 dwelling units Conventional Subdivision = 3 dwelling units 
per acreper acreper acreper acre



TDR TDR –– Purpose and IntentPurpose and Intent
 Provide for farmland, open space, natural resource Provide for farmland, open space, natural resource 

preservation, and public facility enhancement;  preservation, and public facility enhancement;  
d d d h f f lld d d h f f ll Provide mixed use, integrated housing types for a variety of all Provide mixed use, integrated housing types for a variety of all 

lifestyles and income levels; lifestyles and income levels; 
 P id t it i t d p d t i f i dl iti ithP id t it i t d p d t i f i dl iti ith Provide transit oriented, pedestrian friendly communities with Provide transit oriented, pedestrian friendly communities with 

parks, greenways, mixed uses, and interconnectivity thereby parks, greenways, mixed uses, and interconnectivity thereby 
reinforcing community character; reinforcing community character; g y ;g y ;

 Provide adequate and efficient density to support Provide adequate and efficient density to support 
infrastructure investment within certain areas of the Growth infrastructure investment within certain areas of the Growth 
Zone; andZone; and

 Further discourage sprawling suburban development into rural Further discourage sprawling suburban development into rural 
areas.areas.



TDRTDR -- Design CriteriaDesign CriteriaTDR TDR Design CriteriaDesign Criteria

 Diversity in housing types (required in primaryDiversity in housing types (required in primaryDiversity in housing types (required in primary Diversity in housing types (required in primary 
receiving areas)receiving areas)

 Neighborhood Street SystemNeighborhood Street SystemNeighborhood Street SystemNeighborhood Street System
 Pedestrian AmenitiesPedestrian Amenities

 Sidewalks on both sides of streets (based on densitySidewalks on both sides of streets (based on density Sidewalks on both sides of streets (based on density Sidewalks on both sides of streets (based on density 
in conventional subdivisions)in conventional subdivisions)

 Landscape and Tree Planting Landscape and Tree Planting p gp g
 1 tree per 3,000 sq. ft. of land area developed (1 per 1 tree per 3,000 sq. ft. of land area developed (1 per 

10,000 sq. ft. in conventional subdivisions)10,000 sq. ft. in conventional subdivisions)



TDRTDR -- Design Criteria (continued)Design Criteria (continued)TDR TDR Design Criteria (continued)Design Criteria (continued)

 Parks and Open SpaceParks and Open Space Parks and Open SpaceParks and Open Space
 450 sq. ft. of active recreation area per dwelling unit 450 sq. ft. of active recreation area per dwelling unit 

(300 sq ft in conventional subdivisions)(300 sq ft in conventional subdivisions)(300 sq. ft. in conventional subdivisions)(300 sq. ft. in conventional subdivisions)
 Community Facilities/Nonresidential UsesCommunity Facilities/Nonresidential Uses

 15% f p j t it15% f p j t it 15% of any project site15% of any project site
 Area and bulk requirementsArea and bulk requirements

L d iL d i LandscapingLandscaping
 Parking lot designParking lot design



TDRTDR -- Design Criteria ExampleDesign Criteria ExampleTDR TDR Design Criteria ExampleDesign Criteria Example



TDR TDR -- Architectural Design Architectural Design 

 GeneralGeneral

Standards Standards –– ResidentialResidential

 Variation in materialsVariation in materials
 Vertical and horizontal reliefVertical and horizontal relief
 Variation in styles/typesVariation in styles/types Variation in styles/typesVariation in styles/types

 SingleSingle--Family AttachedFamily Attached
 No more than 6 unitsNo more than 6 units
 Alternating facades and offsetsAlternating facades and offsets

 MultifamilyMultifamily
 60% masonry brick60% masonry brick 60% masonry brick60% masonry brick
 Vertical offsets (2 for each long side, 5 ft. in depth)Vertical offsets (2 for each long side, 5 ft. in depth)
 Horizontal elements (masonry band courses, lintels, balcony Horizontal elements (masonry band courses, lintels, balcony 

projections eaves and cornices)projections eaves and cornices)projections, eaves, and cornices)projections, eaves, and cornices)



TDR TDR -- Architectural Design Architectural Design 
Standards Standards –– Residential ExampleResidential Example



TDR TDR -- Architectural Design Architectural Design 

 Architectural reviewArchitectural review –– corridor elevation (blankcorridor elevation (blank

Standards Standards –– NonresidentialNonresidential
Architectural review Architectural review corridor elevation (blank corridor elevation (blank 
walls prohibited)walls prohibited)

 Corridor elevation must also include at least twoCorridor elevation must also include at least twoCorridor elevation must also include at least two Corridor elevation must also include at least two 
of the following:of the following:
 Primary entrance doorsPrimary entrance doorsyy
 Primary entrance featurePrimary entrance feature
 Integrated landscapingIntegrated landscapingg p gg p g
 Architectural reliefArchitectural relief
 Screening of service bays, dumpsters, etc.Screening of service bays, dumpsters, etc.



TDRTDR –– Review ProcessReview Process

 11stst Step Step –– Public WorkshopPublic Workshop

TDR TDR Review ProcessReview Process

pp pp
 Applicant must notify property owners within 200 ft.,  Applicant must notify property owners within 200 ft.,  

post the property & publish noticepost the property & publish notice

 22ndnd Step Step –– Public Hearing with Levy CourtPublic Hearing with Levy Court
 Sketch plan and supporting materials providedSketch plan and supporting materials provided
 Determine whether the proposed project satisfies the Determine whether the proposed project satisfies the 

purpose and intent of the TDR Ordinance and warrantspurpose and intent of the TDR Ordinance and warrantspurpose and intent of the TDR Ordinance and warrants purpose and intent of the TDR Ordinance and warrants 
further review by the RPC.  further review by the RPC.  

 33rdrd Step Step –– Preliminary Plan review by RPCPreliminary Plan review by RPC
 No additional hearingNo additional hearing



Comprehensive PlanComprehensive Plan –– Open SpaceOpen Space

 Revise TDR ordinance to shorten review timeRevise TDR ordinance to shorten review time

Comprehensive Plan Comprehensive Plan Open SpaceOpen Space

 Develop new Kent County Open Space and Develop new Kent County Open Space and 
Recreation PlanRecreation Plan
 Future land acquisition, construction of new parks and Future land acquisition, construction of new parks and 

improvements to existing parks recreation facilities, improvements to existing parks recreation facilities, 
bik /p d nd r n nn ti nsbik /p d nd r n nn ti nsbike/ped and greenway connectionsbike/ped and greenway connections

 Set aside/acquire open space in new developments Set aside/acquire open space in new developments 
for parksfor parksfor parksfor parks

 Develop alternatives for open space management Develop alternatives for open space management 
within communities emphasizing fee in lieuwithin communities emphasizing fee in lieuwithin communities emphasizing fee in lieuwithin communities emphasizing fee in lieu

 APFO for parks and recreation facilitiesAPFO for parks and recreation facilities



Comprehensive Plan Comprehensive Plan –– Open Space Open Space 

 Promote inPromote in--fill and compact developmentfill and compact development

(continued)(continued)
p pp p

 Reduce the amount of woodlands clearing permitted Reduce the amount of woodlands clearing permitted 
to 15% (outside GZ) and 50% (inside GZ)to 15% (outside GZ) and 50% (inside GZ)( ) ( )( ) ( )

 Begin developing Greenway system planBegin developing Greenway system plan
 Increase buffer areas around wetlands, waterbodies Increase buffer areas around wetlands, waterbodies ,,

and conveyance systemsand conveyance systems



Conclusion Conclusion –– Kent County Open Kent County Open 

Preservation of open space can bePreservation of open space can be
SpaceSpace

Preservation of open space can be Preservation of open space can be 
accomplished and encouraged by:accomplished and encouraged by:
RegulationsRegulations
E r i mp t dE r i mp t dEncouraging compact and Encouraging compact and 

innovative design innovative design 
Policy initiatives in Policy initiatives in 

C mpr h nsi Pl nC mpr h nsi Pl nComprehensive PlanComprehensive Plan



CITY OF MILFORD 
PLANNING COMMISSION 

Minutes of Meeting 
November 16, 2010 

 
The regular monthly meeting of the Milford Planning Commission was held in the Joseph 
Ronnie Rogers Council Chambers, 201 South Walnut Street, Milford, DE  19963 on Tuesday 
evening, November 16, 2010. 
 
PRESIDING:   Chairman Charles Rini 
IN ATTENDANCE:   Commissioners Kim Stevenson, Karen McColley, George Pilla, Archie 

Campbell, Marvin Sharp, Jamie Burk, William Lane  
ALSO: City Planner Gary J. Norris, AICP, and Recording Secretary Christine 

Crouch 
 
Mr. Rini called the meeting to order at 7:07 pm. 
 
APPROVAL OF MINUTES 
The minutes for the October 2010 regular monthly planning commission meeting were approved 
as submitted with a motion by Mrs. McColley, seconded by Mrs. Stevenson. 
 
CHAIRMAN MONTHLY REPORT 
Mr. Rini reported the Thomas annexation was heard by council and was annexed with an R-8 
zoning designation, as recommended by the planning commission.   
 
As a heads up, Mr. Rini reminded the commissioners they are an advisory body to the city 
council.  Should any of them receive phone calls regarding the upcoming agendas to direct the 
caller to the City planning department.   
 
Mr. Norris thanked Chairman Rini for his hard work, specifically as it relates to the Thomas 
annexation.  Further, council passed a billboard ordinance that the commission worked very hard 
on.  Mr. Norris feels what was ultimately adopted is adequate although it did not include 
everything the commission recommended.   
 
Mr. Rini asked for a summary of the online planning course four of the planning commissioners 
were signed up for on behalf of the City.  Mrs. Stevenson found the information very helpful but 
suggested if anyone takes it in the future to possibly meet at the library at a designated time 
together to ensure time is scheduled for the class.  Mr. Pilla, Mr. Burk and Mr. Sharp did not 
complete the course.  Mr. Rini asked if anyone else is interested in the City signing them up for 
the course, which the City pays for, to contact Mrs. Crouch. 
 
NEW BUSINESS 
Davis, Bowen & Friedel on behalf of Shore Realty LLC; Project No 10-148 
Final Minor Subdivision 
941 N DuPont Blvd 
Tax Map MD-16-174.00-01-05.02, Area of Petition 6.71 +/- Acres; C-3 Zoning 
Adoption of Resolution PC10-018 
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Mr. Rini thanked the applicants for providing the renderings and drawings to the commission.  
He appreciates it and deems the drawings necessary for approval.   
 
Mr. Tim Metzner of Davis, Bowen and Friedel was present to represent the applicant.  The 
subject parcel is beside Walmart.  The owners simply wants to subdivide it for financing 
purposes and has not intentions of developing either parcel further than the existing Rita’s and 
existing shopping center.   
 
Mr. Norris asked if the City Engineer’s comments were received.  Mr. Metzner acknowledged 
the comments on the plans were an error and will be corrected per the City Engineer’s 
comments.   
 
Mr. Campbell questioned how much would the city collect in taxes based on subdividing the 
parcel.  Mr. Metzner was unsure to the exact amount but it would be in the City’s favor.   
 
Mrs. Mccolley confirmed the two lots being created are conforming per the code and the 
entrance is conforming as well. 
 
Mr. Sharp has hard time believing this is so the owner can pay more taxes.  Mr. Metzner 
explained it is for financing purposes. 
 
Mr. Rini called for public comments.  Hearing none he asked for a motion. 
 
A motion by Mr. Campbell to approve the subdivision provided the note on the plans is changed 
per the City Engineer’s comments and to approve resolution PC10-018 was seconded by Mr. 
Sharp.  Motion carried unanimously following a poll of the commission. 
 
CITY PLANNER MONTHLY REPORT 
Mr. Norris had no report this month.   
 
Mr. Sharp thanked Mr. Pikus for his support recently.  Mr. Sharp had been feeling like the 
council was not recognizing the hard work the commission dedicates, and Mr. Pikus recently 
took the time to recognize the commission.   
 
Mr. Rini stated Mr. Willard will be in attendance at the December commission meeting because 
there is a conditional use for a billboard on the agenda.   
 
Mrs. Stevenson added one of the things that came up in online class she took was including a 
purpose or intent statement in all ordinances.  She requested the commissioners look at adding a 
purposes statement to the PUD section of the code.  Mr. Norris would like additional things 
added as part of a PUD request as well.  Mrs. Mccolley agreed adding whatever the City wants 
needs to be upfront and clear from the beginning of the process.   
 
Mr. Rini questioned whether or not a plan reviewed by the commission that complies with the 
code could be denied or tabled.  Mr. Norris could not see how it could be tabled or denied.  If the 
applicant has met the code, then what condition could it be tabled or denied upon.  If the 
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commission adds conditions to the recommendation, then council may be able to table or deny 
the applicant if they do not comply with the conditions.   
 
Mr. Pikus reported he had a visitor earlier this week.  The owner of the property that is on 
Warner Road adjacent to the old Wal Mart site.  The owner has serious concerns regarding the 
drainage at their property.  Mr. Pikus looked at the property and confirmed there are signs of 
high water that still remain from the winter.  Mr. Pikus only asks that the commission give due 
consideration to this issue if and when construction is done on that road in the future.   
 
With no further business, a motion to adjourn by Mr. Pilla was seconded by Mr. Campbell.  The 
meeting adjourned at 7:36 pm. 
 
Respectfully submitted, 

 
Christine R. Crouch 
Department Administrative Assistant/Recording Secretary 



CITY OF MILFORD 
PLANNING COMMISSION 

 
RESOLUTION NO. PC10-018 

 
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILFORD, 

DELAWARE, RECOMMENDING TO THE CITY COUNCIL OF THE CITY OF 
MILFORD 

THE APPROVAL OF A FINAL MINOR SUBDIVISION FOR 
SHORE REALTY LLC 

AT 941 NORTH DUPONT BLVD 
FOR A TWO LOT SUBDIVISION 

IN A C-3 ZONING DISTRICT 
TAX MAP MD-16-174.00-01-05.02 

 
WHEREAS, the owner and applicant has made application with the City of Milford; and,  
 
WHEREAS, the proposed application shall comply with the standards and regulations of the Code of the City of 
Milford; and,  
 
WHEREAS, the Planning Commission met and heard said application during a public hearing on November 16, 
2010; and, 
 
WHEREAS, by a vote of 8-0 recommended approval of the application. 
 
NOW, THEREFORE, BE IT RESOLVED, the Planning Commission has recommended approval of the 
application to the Mayor and City Council of the City of Milford, Delaware with the following 
recommendations: 

1.  The note on the plan be changed to reflect that all streets and parking shown on the plan are private. 
 
 
 
 
 
 
 
 
 
 
 
APPROVED: __________________________         SIGNED: ______________________________ 
  Charles Rini,        Christine Crouch, 

Planning Commission Chairman    Planning Commission Rec Secretary 
 





PUBLIC NOTICE
Notice is hereby given the following ordinance is under review by Milford City Council:

ORDINANCE 2010-20
Chapter 222-Water

AN ORDINANCE TO AMEND THE CODE OF THE CITY OF MILFORD, CHAPTER 222
THEREOF, ENTITLED WATER, For the purpose of PROHIBITING CERTAIN TYPES OF

PRIVATE WATER WELLS. 

WHEREAS, water services are available to businesses and residences within the City of Milford;
and,

WHEREAS, it is necessary that these services be utilized and that for health and safety purposes,
persons within the City of Milford are not allowed to build and maintain separate water wells except
as defined herein.

NOW, THEREFORE, the City of Milford hereby ordains:

Section 1. Subsection 3 of Chapter 222, Water, of the Code of the City of Milford is hereby amended
by adding the following definitions:

AGRICULTURAL WELL— A well used for the watering of livestock, poultry, aquaculture uses, or
solely for the watering of household yards and gardens or for other purposes related to farming in
general but not including the irrigation of lands or crops. Water is not used for human consumption
or to service a dwelling.

DEWATERING WELL—A well used to remove ground water for construction of footings, sewer
lines, building foundations, elevator shafts, etc.

DOMESTIC WELL—A well primarily used for potable non-public water supply purposes and
which may be used for non-potable purposes, excluding heat pump supply.

HEAT PUMP CLOSED LOOP WELL—A sealed and pressurized loop of pipe containing a heat
exchange solution which is circulated below the earth's surface and utilizes groundwater for the
purpose of heat transfer.

HEAT PUMP RECHARGE WELL—A well constructed and primarily used for injecting ground
water source heat pump effluent back into an aquifer, and which may be used for other non-potable
water supply purposes provided prior written approval is obtained from the City.

HEAT PUMP SUPPLY WELL—A well constructed primarily to obtain ground water as a source
for heat pump supply purposes and which may not be used for other purposes such as domestic
water supply.

INDUSTRIAL WELL—A well which is used in the processing, washing, packaging, or
manufacturing of a product excluding food and beverages.

IRRIGATION WELL—A well which is used for the watering of lands or crops other than household
lawns and gardens.



MONITOR WELL—A well installed for the sole purpose of the determination of subsurface
conditions and collecting ground water samples.

OBSERVATION WELL—A well used for the sole purpose of determining ground water levels. 

POTABLE WATER--Any water which is in compliance with all the primary health related drinking
water standards specified in the Delaware Regulations Governing Public Drinking Water Systems
and the US EPA Safe Drinking Water Act, and is acceptable for human consumption.

PUBLIC WELL—A well which is used to supply water to more than three dwelling units; twenty-
five (25) or more employees; in the manufacture of ice, foods, or beverages; to the public in food
washing, processing, or preparation in a plant, restaurant, or other facility.

TEST WELL—A well installed to ascertain the lithology and water transmission properties of an
aquifer or geologic materials and which may be used to determine water quality; a well which is not
used on a permanent basis.

Section 2.  Chapter 222, Water, of the Code of the City of Milford is hereby amended by adding
the following section:

§222-32  Wells.

A. Except as provided in this section, no person shall install, construct, develop, maintain, or use any
type of well within the City limits and/or the area served by the City’s water system.

B. Upon the issuance of a permit by the City, the following types of wells are allowed to be
installed, constructed, developed, maintained and used within the City limits and/or the area served
by the City’s water system.

1. Any well lawfully in existence at the time of enactment of this ordinance, provided, however,
the size of such wells shall not be expanded. 

2. Agricultural wells on properties of three or more acres (The intended use of agricultural
wells in the City of Milford is for irrigation of open space, public grounds, school grounds,
parks and recreational playing fields)

3. Domestic wells when the property is not located within 200 feet of the City’s water system.
4. Heat pump wells are permitted for the conservation of natural resources and energy.
5. Dewatering, observation, monitoring and test wells are permitted in accordance with State

regulations.
6. Public, Industrial or Irrigation wells are permitted upon approval of City Council.

Section 3. Dates.

Introduction to City Council: 12-13-10 
Projected Adoption Date: 12-28-10
Projected Effective Date: 01-07-11
(This ordinance shall take effect and be in force ten days after its adoption.)  

Ordinance 2010-20 is scheduled for adoption, with or without amendments, at the Council Meeting
on December 28, 2010, to be effective January 7, 2011. Should you have questions, please contact
the City of Milford Public Works Department at 302-422-6616 Extension 100.
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THE CITY OF MILFORD CAFETERIA PLAN 

AS AMENDED AND RESTATED 2010 

THIS PLAN is adopted this _____ day of December, 2010, by the City of 
Milford, Delaware (the “City”). 

WHEREAS, the City makes various employee benefits available to its employees 
on an optional basis; and 

WHEREAS, the City believes it is in the best interests of the City and its 
employees to provide the employees the opportunity to choose whether to participate in the 
various employee benefits made available by the City; 

NOW, THEREFORE, the City hereby adopts this amended and restated City of 
Milford Cafeteria Plan, effective January, 1, 2011. 

ARTICLE I: 
PURPOSE 

This Plan is intended to provide Employees of the City of Milford, Delaware an 
opportunity to select among the various employee benefits made available by the City to its 
Employees.  It is believed that this opportunity will allow each Employee to best utilize the 
resources available in his or her own best interests and in the best interests of his or her family.  
It is the intention of the City that this Plan qualify as a Cafeteria Plan pursuant to Code Section 
125 and that medical insurance benefits paid pursuant to this Plan be eligible for exclusion from 
a Participant’s income pursuant to Code Section 105 and Code Section 106.  The City presently 
provides, and may continue to provide, other employee benefits to some or all of its employees 
on a nonelective basis.  The benefits provided under this Plan shall be in addition to and not in 
lieu of such other benefits, and such other benefits shall not constitute a part of this Plan. 

ARTICLE II: 
DEFINITIONS 

The following words and phrases shall have the meaning set forth below: 

A. “Administrator” shall mean the City of Milford, Delaware. 

B. “Change in Status” shall mean marriage, divorce, legal separation, annulment, 
death of a spouse or Dependent, birth or adoption of a child, termination or commencement of 
employment of the Employee, spouse or Dependent, a reduction or increase in hours of 
employment by the Employee, spouse or Dependent, a change in the place of residence or work 
of the Employee, spouse, or Dependent, entitlement to coverage under COBRA, Medicare or 
Medicaid by the Employee, the Employee’s spouse or Dependent; a dependent satisfies or ceases 
to satisfy the requirements for unmarried dependents, such as attainment of age, student status, or 
any similar circumstance as provided in the accident or health plan under which the Employee 
receives coverage; and such other events that the Administrator determines will permit a change 
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or revocation of an election during a Plan Year under regulations and rulings of the Internal 
Revenue Service. 

C. “COBRA” shall mean the Consolidated Omnibus Budget Reconciliation Act of 
1985, as amended. 

D. “Code” shall mean the Internal Revenue Code of 1986, as it may be amended 
from time to time.  Reference to a section of the Code shall include that section and any 
comparable section or sections of any future legislation that amends, supplements or supersedes 
that section. 

E. “Dependent” shall mean a Participant’s spouse, or children or other qualifying 
Dependents as defined in Code Section 152. 

F. “Effective Date” shall mean August 1, 1991.  This amendment and restatement 
shall be effective January 1, 2011. 

G. “Election Form” shall mean the form a Participant submits to elect to receive 
benefits under the Plan. 

H. “Employee” shall mean any person who is employed by the City. 

I. “Employer” or “City” shall mean the City of Milford, Delaware. 

J. “FMLA” shall mean the Family and Medical Leave Act of 1993, as amended. 

K. “Health Insurance Benefits” shall mean the City’s Health Insurance Plan coverage 
for purposes of this Plan. 

L. “Health Insurance Plan” shall mean the plan(s) that the City maintains for its 
Employees (and/or spouses and/or Dependents, as the case may be), providing major medical 
benefits through a group insurance policy or policies.  The City may substitute, add, subtract or 
revise, at any time, such plan(s) and/or the benefits, terms and conditions of any such plan(s).  
Any such substitution or revision will be communicated to the Participants and shall be 
automatically incorporated by reference into this Plan. 

M. “Optional Benefit Plans” shall mean the “Medical Plan,” “Dental Plan”, and/or 
other such plan intended to designate benefits being made available from time to time by the City 
to its employees and which are more fully described in separate written documents. 

N. “Participant” shall mean any individual who has met the eligibility requirements 
and participates in the Plan as provided hereunder. 

O. “Plan” or “Cafeteria Plan” shall mean the City of Milford Cafeteria Plan as set 
forth herein, as it may be amended from time to time. 

P. “Plan Year” means the calendar year. 



 

3 
YCST01:10411662.1  045050.1002 

Q. “Salary Reduction” shall mean the amount by which the Participant’s 
compensation is reduced and applied by the City under this Plan to pay for the benefit elected, 
before any applicable state and/or federal taxes have been deducted from the Participant’s 
compensation. 

ARTICLE III: 
ELIGIBILITY 

Each full-time Employee is eligible to participate in the Plan on the later of: (a) 
the Effective Date, or (b) the date the Employee begins participation in the City’s health 
insurance plan.  Notwithstanding the foregoing, a Participant’s right to select various Optional 
Benefits are further limited and governed by the eligibility provisions set forth in such Optional 
Benefit Plans. 

ARTICLE IV: 
FMLA LEAVES OF ABSENCE 

A. Notwithstanding any provision to the contrary in this Plan, if a Participant 
engages in a qualifying leave under the FMLA, then to the extent required by the FMLA, the 
City will continue to maintain the Participant’s Health Insurance Benefits on the same terms and 
conditions as if the Participant were still an active Participant. 

B. Each Participant may elect to continue his or her coverage under this Plan during 
the FMLA leave.  If the Participant elects to continue coverage while on leave, then the 
Participant may pay his or her share of the premium in one of the following ways:  

(1) with after-tax dollars, by sending monthly payments to the City by the due 
date established by the City; or 

(2) with pre-tax dollars, by pre-paying all or a portion of the premium for the 
expected duration of the leave on a pre-tax Salary Reduction basis out of pre-leave 
compensation.  To pre-pay the premium, the Participant must make a special election to 
that effect prior to the date that such compensation would normally be made available 
(pre-tax dollars may not be used to fund coverage during the next Plan Year); or  

C. If a Participant’s coverage ceases while on FMLA leave, the Participant will be 
permitted to re-enter the Plan upon return from such leave on the same basis the Participant was 
participating in the Plan prior to leave, or as otherwise required by the FMLA. 

ARTICLE V: 
OPTIONAL BENEFITS 

A. Optional Benefits.  A Participant may choose under this Plan to not participate in 
any of the Optional Benefit Plans, in which case the Participant will be paid his or her full 
compensation for any Plan Year in cash.  Alternatively, a Participant may elect to have a portion 
of his or her compensation applied by the City toward the cost of one or more of the Optional 
Benefits made available from time to time by the City.  The benefits available to the Participant 
are:  
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(1) Health Insurance Plan benefits 

(2) Medical Expense Reimbursement benefits 

(3) Dependent Care Assistance benefits 

From time to time the City may add additional plans or programs that will be 
included as Optional Benefits.  

B. Optional Benefit Plans.  Notwithstanding that the Participant may elect to receive 
one or more of the Optional Benefits set forth in Section 5.A. above, the benefits will not be 
provided by this Plan but by the specific Optional Benefit Plan made available by the City and 
selected by the Participant.  A detailed description of the benefits available under each Optional 
Benefit Plan, the participation requirements for such Optional Benefit Plan, and the other terms 
and conditions of coverage and benefits under such Optional Benefit Plan are as set forth from 
time to time in the Optional Benefit Plan and in the group insurance contracts and prepaid health 
plan contracts that constitute such plans.  

C. Election to Participate.  One or more of the Optional Benefits set forth in Section 
5.A. above (or subsequently added as Optional Benefits) may be elected by a Participant in 
accordance with the procedure described in Section 5.D. below.  If an election for an Optional 
Benefit is made under this Plan, cash compensation of the Participant will be reduced, and an 
amount equal to the reduction will be contributed by the City under the selected Optional Benefit 
Plan or Plans to cover all or a portion of the cost of such benefit.  No election shall be available 
with respect to any benefit which, but for the adoption of this Plan, the City would have provided 
to the Participant on a non-elective basis, and such benefit shall continue to be provided on a 
non-elective basis.  

D. Manner of Electing Optional Benefits.  Prior to the commencement of each Plan 
Year, each Participant will be provided with a written Election Form.  The Election Form shall 
be effective as of the first day of the Plan Year.  Each Participant who intends to receive benefits 
under any of the Optional Benefits shall specify on the Election Form one or more of the 
Optional Benefit coverages described in Article V A. (or subsequently added) for the Plan Year 
and his or her compensation shall be reduced accordingly.  Participants must complete and return 
their Election Form to the Administrator on or before December 31st.  

A Participant who has never elected to participate in any of the Optional Benefit 
Plans and who fails to timely return a completed Election Form to the Administrator shall be 
deemed to have elected to continue to receive his or her full compensation in cash.  A Participant 
who had previously elected to participate in an Optional Benefit Plan and who fails to timely 
return a completed Election Form to the Administrator for any subsequent Plan Year shall be 
deemed to have made the same election as was in effect for the Plan Year just prior to the end of 
the preceding Plan Year.  

E. Reduction in Compensation.  The City shall reduce the Participant’s 
compensation for the Plan Year by an amount determined based upon the Participant’s selection 
of Optional Benefit Plans as indicated on the Election Form.  The amount of reduction in the 
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Participant’s compensation resulting from various elections is indicated on the Election Form.  A 
Participant who had previously elected to participate in one or more Optional Benefit Plans and 
who fails to timely return an Election Form shall be deemed to have agreed to a reduction in his 
or her compensation for the subsequent Plan Year equal to the cost during such the subsequent 
Plan Year of each Optional Benefit he or she is deemed to have elected.  

F. Termination of Participation.  Elections made under this Plan or deemed to be 
made under Article V D. shall automatically terminate on Cessation of Participation.  A 
Participant will cease to be a Participant as of the earlier of (a) the date on which the Plan 
terminates, or (b) the first day of the month following his or her termination of employment.  
Notwithstanding the foregoing, although the terminated Participant will no longer be a 
Participant in the Cafeteria Plan, coverage or benefits under the Optional Benefit Plans may 
continue if and to the extent provided by such plans and as required by applicable law.  

ARTICLE VI: 
IRREVOCABILITY OF ELECTIONS; EXCEPTIONS 

A. Elections Irrevocable; Exceptions. Except as described in this Article VI, 
elections made under the Plan shall be irrevocable by the Participant during the Plan Year to 
which it relates.  Accordingly, unless an exception applies, the Participant may not change any 
elections for the duration of the Period of Coverage regarding: 

(1) participation in this Plan;  

(2) Salary Reduction amounts; or  

(3) election of particular Optional Benefits.  

B. Events Permitting Exception to Irrevocability Rule for Optional Benefits.  A 
Participant may change an election as described below upon the occurrence of the stated events 
for the applicable component of this Plan: 

(1) Open Enrollment Period.  A Participant may change an election during the 
Open Enrollment Period. 

(2) Termination of Employment.  A Participant’s election will terminate under 
the Plan upon termination of employment. 

(3) Leaves of Absence.  A Participant may change an election under the Plan 
upon FMLA leave in accordance and upon non-FMLA leave. 

(4) Change in Status.  A Participant may change his or her actual or deemed 
election under the Plan upon the occurrence of a Change in Status, but only if such 
election change is made on account of and corresponds with a Change in Status that 
affects eligibility for coverage under a plan of the Employer or a plan of the Spouse’s or 
Dependent’s employer (referred to as the general consistency requirement).  A Change in 
Status that affects eligibility for coverage under a plan of the Employer or a plan of the 
Spouse’s or Dependent’s employer includes a Change in Status that results in an increase 
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or decrease in the number of an Employee’s family members (i.e., a Spouse and/or 
Dependents) who may benefit from the coverage.  

(5) HIPAA Special Enrollment Rights.  If a Participant or his or her Spouse or 
Dependent is entitled to special enrollment rights under a group health plan (other than an 
excepted benefit), as required by HIPAA under Code Section 9801(f), then a Participant 
may revoke a prior election for group health plan coverage and make a new election 
(including, when required by HIPAA, an election to enroll in another benefit package 
under a group health plan), provided that the election change corresponds with such 
HIPAA special enrollment rights.  As required by HIPAA, a special enrollment right will 
arise in the following circumstances:  

(a) a Participant or his or her Spouse or Dependent declined to enroll 
in group health plan coverage because he or she had coverage, and eligibility for 
such coverage is subsequently lost because: (1) the coverage was provided under 
COBRA and the COBRA coverage was exhausted; or (2) the coverage was non-
COBRA coverage and the coverage terminated due to loss of eligibility for 
coverage or the employer contributions for the coverage were terminated;  

(b) a new Dependent is acquired as a result of marriage, birth, 
adoption, or placement for adoption;  

(c) the Participant’s or Dependent’s coverage under a Medicaid plan 
or state children’s health insurance program is terminated as a result of loss of 
eligibility for such coverage; or  

(d) the Participant or Dependent becomes eligible for a state premium 
assistance subsidy from a Medicaid plan or through a state children’s health 
insurance program with respect to coverage under the group health plan.  

An election to add previously eligible Dependents as a result of the acquisition of 
a new Spouse or Dependent child shall be considered to be consistent with the special enrollment 
right.  An election change on account of a HIPAA special enrollment attributable to the birth, 
adoption, or placement for adoption of a new Dependent child may, subject to the provisions of 
the underlying group health plan, be effective retroactively (up to 30 days). 

The term “loss of eligibility” includes (but is not limited to) loss of eligibility due 
to legal separation, divorce, cessation of dependent status, death of an employee, termination of 
employment, reduction of hours, or any loss of eligibility for coverage that is measured with 
reference to any of the foregoing; loss of coverage offered through an HMO that does not 
provide benefits to individuals who do not reside, live, or work in the service area because an 
individual no longer resides, lives, or works in the service area (whether or not within the choice 
of the individual), and in the case of HMO coverage in the group market, no other benefit 
package is available to the individual; a situation in which an individual incurs a claim that 
would meet or exceed a lifetime limit on all benefits; and a situation in which a plan no longer 
offers any benefits to the class of similarly situated individuals that includes the individual. 
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(6) Certain Judgments, Decrees and Orders.  If a judgment, decree, or order 
(collectively, an “Order”) resulting from a divorce, legal separation, annulment, or 
change in legal custody (including a QMCSO) requires accident or health coverage 
(including an election for Health FSA Benefits) for a Participant’s child (including a 
foster child who is a Dependent of the Participant), then a Participant may (1) change his 
or her election to provide coverage for the child (provided that the Order requires the 
Participant to provide coverage); or (2) change his or her election to revoke coverage for 
the child if the Order requires that another individual (including the Participant’s Spouse 
or former Spouse) provide coverage under that individual’s plan and such coverage is 
actually provided. 

(7) Medicare and Medicaid.  If a Participant or his or her Spouse or 
Dependent who is enrolled in a health or accident plan under this Plan becomes entitled 
to (i.e., becomes enrolled in) Medicare or Medicaid (other than coverage consisting 
solely of benefits under Section 1928 of the Social Security Act providing for pediatric 
vaccines), then the Participant may prospectively reduce or cancel the health or accident 
coverage of the person becoming entitled to Medicare or Medicaid and/or the 
Participant’s Health FSA coverage may be canceled (but not reduced).  Notwithstanding 
the foregoing, such cancellation will not become effective to the extent that it would 
reduce future contributions to the Health FSA to a point where the total contributions for 
the Plan Year are less than the amount already reimbursed for the Plan Year. 
Furthermore, if a Participant or his or her Spouse or Dependent who has been entitled to 
Medicare or Medicaid loses eligibility for such coverage, then the Participant may 
prospectively elect to commence or increase the accident or health coverage of the 
individual who loses Medicare or Medicaid eligibility and/or the Participant’s Health 
FSA coverage may commence or increase. 

(8) Change in Cost.  For purposes of this Section, “similar coverage” means 
coverage for the same category of benefits for the same individuals (e.g., family to family 
or single to single).  For example, two plans that provide major medical coverage are 
considered to be similar coverage.  For purposes of this definition, (1) a health FSA is not 
similar coverage with respect to an accident or health plan that is not a health FSA; (2) an 
HMO and a PPO are considered to be similar coverage; and (3) coverage by another 
employer, such as a Spouse’s or Dependent’s employer, may be treated as similar 
coverage if it otherwise meets the requirements of similar coverage. 

(a) Increase or Decrease for Insignificant Cost Changes.  Participants 
are required to increase their elective contributions (by increasing Salary 
Reductions) to reflect insignificant increases in their required contribution for 
their Optional Benefits, and to decrease their elective contributions to reflect 
insignificant decreases in their required contribution.  The Plan Administrator, in 
its sole discretion and on a uniform and consistent basis, will determine whether 
an increase or decrease is insignificant based upon all the surrounding facts and 
circumstances, including but not limited to the dollar amount or percentage of the 
cost change.  The Plan Administrator, on a reasonable and consistent basis, will 
automatically effectuate this increase or decrease in affected employees’ elective 
contributions on a prospective basis.  
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(b) Significant Cost Increases.  If the Plan Administrator determines 
that the cost charged to an Employee of a Participant’s Optional Benefit(s) (such 
as the PPO for the Medical Insurance Plan) significantly increases during a Period 
of Coverage, then the Participant may (a) make a corresponding prospective 
increase in his or her elective contributions (by increasing Salary Reductions); (b) 
revoke his or her election for that coverage, and in lieu thereof, receive on a 
prospective basis coverage under another Optional Benefit that provides similar 
coverage (such as an HMO, but not the Health FSA); or (c) drop coverage 
prospectively if there is no other Optional Benefit available that provides similar 
coverage.  The Plan Administrator, in its sole discretion and on a uniform and 
consistent basis, will decide whether a cost increase is significant in accordance 
with prevailing IRS guidance.  

(c) Significant Cost Decreases.  If the Plan Administrator determines 
that the cost of any Optional Benefit (such as the PPO for the Medical Insurance 
Plan) significantly decreases during a Period of Coverage, then the Plan 
Administrator may permit the following election changes: (a) Participants 
enrolled in that Optional Benefit may make a corresponding prospective decrease 
in their elective contributions (by decreasing Salary Reductions); (b) Participants 
who are enrolled in another Benefit Package Option (such as an HMO, but not the 
Health FSA) may change their election on a prospective basis to elect the 
Optional Benefit that has decreased in cost (such as the PPO for the Medical 
Insurance Plan); or (c) Employees who are otherwise eligible under Article III 
may elect the Optional Benefit that has decreased in cost (such as the PPO) on a 
prospective basis, subject to the terms and limitations of the Optional Benefit.  
The Plan Administrator, in its sole discretion and on a uniform and consistent 
basis, will decide whether a cost decrease is significant in accordance with 
prevailing IRS guidance.  

(d) Limitation on Change in Cost Provisions for DCAP Benefits.  The 
above “Change in Cost” provisions  apply to DCAP Benefits only if the cost 
change is imposed by a dependent care provider who is not a “relative” of the 
Employee. For this purpose, a relative is an individual who is related as described 
in Code Sections 152(d)(2)(A) through (G) , incorporating the rules of Code 
Sections 152(f)(1) and 152(f)(4) . 

(9) Change in Coverage.  The definition of “similar coverage” under Section 
(8) above applies also to this Section (9). 

(a) Significant Curtailment Without Loss of Coverage.  If the Plan 
Administrator determines that a Participant’s coverage under an Optional Benefit 
Plan under this Plan (or the Participant’s Spouse’s or Dependent’s coverage under 
his or her employer’s plan) is significantly curtailed without a Loss of Coverage 
(for example, when there is a significant increase in the deductible, the co-pay, or 
the out-of-pocket cost-sharing limit under an accident or health plan, such as the 
PPO under the Medical Insurance Plan) during a Period of Coverage, the 
Participant may revoke his or her election for the affected coverage, and in lieu 
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thereof, prospectively elect coverage under another Optional Benefit that provides 
similar coverage (such as the HMO, but not the Health FSA).  Coverage under a 
plan is deemed to be “significantly curtailed” only if there is an overall reduction 
in coverage provided under the plan so as to constitute reduced coverage 
generally.  

(i) Significant Curtailment With a Loss of Coverage.  If the 
Plan Administrator determines that a Participant’s Optional Benefit (such 
as the PPO under the Medical Insurance Plan) coverage under this Plan (or 
the Participant’s Spouse’s or Dependent’s coverage under his or her 
employer’s plan) is significantly curtailed, and if such curtailment results 
in a Loss of Coverage during a Period of Coverage, then the Participant 
may revoke his or her election for the affected coverage and may either 
prospectively elect coverage under another Optional Benefit that provides 
similar coverage (such as the HMO, but not the Health FSA) or drop 
coverage if no other Optional Benefit providing similar coverage is 
offered by the Employer.  

(ii) Definition of Loss of Coverage.  For purposes of this 
Article VI B.(9), a “Loss of Coverage” means a complete loss of coverage 
(including the elimination of an Optional Benefit, an HMO ceasing to be 
available where the Participant or his or her Spouse or Dependent resides, 
or a Participant or his or her Spouse or Dependent losing all coverage 
under the Optional Benefit by reason of an overall lifetime or annual 
limitation).  In addition, the Plan Administrator, in its sole discretion, on a 
uniform and consistent basis, may treat the following as a Loss of 
Coverage:  

 a substantial decrease in the medical care providers available 
under the Optional Benefit (such as a major hospital ceasing to 
be a member of a preferred provider network or a substantial 
decrease in the number of physicians participating in the PPO 
for the Medical Insurance Plan or in an HMO);  

 a reduction in benefits for a specific type of medical condition 
or treatment with respect to which the Participant or his or her 
Spouse or Dependent is currently in a course of treatment; or  

 any other similar fundamental loss of coverage.  

(iii) DCAP Coverage Changes. A Participant may make a 
prospective election change that is on account of and corresponds with a 
change by the Participant in the dependent care service provider. For 
example: (a) if the Participant terminates one dependent care service 
provider and hires a new dependent care service provider, then the 
Participant may change coverage to reflect the cost of the new service 
provider; and (b) if the Participant terminates a dependent care service 
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provider because a relative becomes available to take care of the child at 
no charge, then the Participant may cancel coverage.  

(b) Addition or Significant Improvement of an Optional Benefit.  If 
during a Period of Coverage the Plan adds a new Optional Benefit or significantly 
improves an existing Optional Benefit, the Plan Administrator may permit the 
following election changes: (a) Participants who are enrolled in an Optional 
Benefit Plan other than the newly added or significantly improved Optional 
Benefit Plan may change their elections on a prospective basis to elect the newly 
added or significantly improved Optional Benefit Plan; and (b) Employees who 
are otherwise eligible under Article III may elect the newly added or significantly 
improved Optional Benefit Plan on a prospective basis, subject to the terms and 
limitations of the Optional Benefit Plan.  The Plan Administrator, in its sole 
discretion and on a uniform and consistent basis, will decide whether there has 
been an addition of, or a significant improvement in, an Optional Benefit in 
accordance with prevailing IRS guidance.  

(c) Loss of Coverage Under Other Group Health Coverage.  A 
Participant may prospectively change his or her election to add group health 
coverage for the Participant or his or her Spouse or Dependent, if such 
individual(s) loses coverage under any group health coverage sponsored by a 
governmental or educational institution, including (but not limited to) the 
following: a state children’s health insurance program under Title XXI of the 
Social Security Act; a medical care program of an Indian Tribal government (as 
defined in Code Section 7701(a)(40)), the Indian Health Service, or a tribal 
organization; a state health benefits risk pool; or a foreign government group 
health plan, subject to the terms and limitations of the applicable Optional Benefit 
Plan(s).  

(d) Change in Coverage Under Another Employer Plan.  A Participant 
may make a prospective election change that is on account of and corresponds 
with a change made under an employer plan (including a plan of the Employer or 
a plan of the Spouse’s or Dependent’s employer), so long as (a) the other cafeteria 
plan or qualified benefits plan permits its participants to make an election change 
that would be permitted under applicable IRS regulations; or (b) the Plan permits 
Participants to make an election for a Period of Coverage that is different from the 
plan year under the other cafeteria plan or qualified benefits plan.  For example, if 
an election is made by the Participant’s Spouse during his or her employer’s open 
enrollment to drop coverage, the Participant may add coverage to replace the 
dropped coverage.  The Plan Administrator, in its sole discretion and on a uniform 
and consistent basis, will decide whether a requested change is on account of and 
corresponds with a change made under the other employer plan, in accordance 
with prevailing IRS guidance.  

Election changes may not be made to reduce Health FSA coverage during a 
Period of Coverage; however, election changes may be made to cancel Health 
FSA coverage completely due to the occurrence of any of the following events: 
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death of a Spouse, divorce, legal separation, or annulment; death of a Dependent; 
change in employment status such that the Participant becomes ineligible for 
Health FSA coverage; or a Dependent’s ceasing to satisfy eligibility requirements 
for Health FSA coverage.  Notwithstanding the foregoing, such cancellation will 
not become effective to the extent that it would reduce future contributions to the 
Health FSA to a point where the total contributions for the Plan Year are less than 
the amount already reimbursed for the Plan Year.  The Plan Administrator, in its 
sole discretion and on a uniform and consistent basis, shall determine, based on 
prevailing IRS guidance, whether a requested change is on account of and 
corresponds with a Change in Status.  Assuming that the general consistency 
requirement is satisfied, a requested election change must also satisfy the 
following specific consistency requirements in order for a Participant to be able to 
alter his or her election based on the specified Change in Status:  

(i) Loss of Spouse or Dependent Eligibility; Special COBRA 
Rules. For a Change in Status involving a Participant’s divorce, annulment 
or legal separation from a Spouse, the death of a Spouse or a Dependent, 
or a Dependent’s ceasing to satisfy the eligibility requirements for 
coverage, a Participant may only elect to cancel accident or health 
insurance coverage for (a) the Spouse involved in the divorce, annulment, 
or legal separation; (b) the deceased Spouse or Dependent; or (c) the 
Dependent that ceased to satisfy the eligibility requirements. Canceling 
coverage for any other individual under these circumstances would fail to 
correspond with that Change in Status.  Notwithstanding the foregoing, if 
the Participant or his or her Spouse or Dependent becomes eligible for 
COBRA (or similar health plan continuation coverage under state law) 
under the Employer’s plan because of a reduction of hours or because the 
Participant’s Dependent ceases to satisfy the eligibility requirements for 
coverage (and the Participant remains a Participant under this Plan in 
accordance with Article III), then the Participant may increase his or her 
election to pay for such coverage.  

(ii) Gain of Coverage Eligibility Under Another Employer’s 
Plan.  For a Change in Status in which a Participant or his or her Spouse or 
Dependent gains eligibility for coverage under a cafeteria plan or qualified 
benefit plan of the employer of the Participant’s Spouse or Dependent as a 
result of a change in marital status or a change in employment status, a 
Participant may elect to cease or decrease coverage for that individual 
only if coverage for that individual becomes effective or is increased 
under the Spouse’s or Dependent’s employer’s plan.  The Plan 
Administrator may rely on a Participant’s certification that the Participant 
has obtained or will obtain coverage under the Spouse’s or Dependent’s 
employer’s plan, unless the Plan Administrator has reason to believe that 
the Participant’s certification is incorrect.  

(iii) Special Consistency Rule for DCAP Benefits.  With respect 
to the DCAP Benefits, a Participant may change or terminate his or her 
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election upon a Change in Status if (a) such change or termination is made 
on account of and corresponds with a Change in Status that affects 
eligibility for coverage under an employer’s plan; or (b) the election 
change is on account of and corresponds with a Change in Status that 
affects eligibility of Dependent Care Expenses for the tax exclusion under 
Code Section 129.  

A Participant entitled to change an election as described in this Article VI must do 
so in accordance with the procedures described in Article VI B. 

C. Modifications Required by Administrator.  The Administrator may, at any time, 
require any Participant or class of Participants to amend the amount of his or her salary 
reductions for a Plan Year if the Administrator determines that such action is necessary or 
advisable in order to: (a) satisfy any of the Code’s nondiscrimination requirements applicable to 
this Plan or other cafeteria plan; (b) prevent any Employee or class of Employees from having to 
recognize more income for federal income tax purposes from the receipt of benefits hereunder 
than would otherwise be recognized; (c) maintain the qualified status of benefits received under 
this Plan; or (d) satisfy Code nondiscrimination requirements or other limitations applicable to 
the City’s qualified plans.  In the event that contributions need to be reduced for a class of 
Participants, the Administrator will reduce the salary reduction amounts for each affected 
Participant, beginning with the Participant in the class who had elected the highest salary 
reduction amount, continuing with the Participant in the class who had elected the next-highest 
salary reduction amount, and so forth, until the defect is corrected. 

ARTICLE VII: 
LIMITATIONS ON OPTIONAL BENEFITS. 

A. Changes to Ensure Compliance.  If the Administrator determines that the Plan 
may fail to satisfy for any Plan Year any nondiscrimination requirement imposed by the Code or 
any limitation on benefits provided to Highly Compensated Individuals or Key Employees, the 
Administrator shall take such action as the Administrator deems appropriate, under rules 
applicable to similarly situated Participants, to assure compliance with such requirement or 
limitation.  Such action may include, without limitation, a modification of elections by Highly 
Compensated Individuals or Key Employees, with or without the consent of such Employees.  
For purposes of this Article VII A., Highly Compensated Individual and Key Employee shall 
have the meanings set forth in Code Section 125(e)(2) of the Code and Key Employee shall have 
the meaning set forth in Code Section 416(i)(1) of the Code and the applicable Treasury 
Regulations interpreting such Code provisions.  

B. Maximum Contribution.  The maximum amount of elective contributions under 
the Plan for any Participant shall be the costs from time to time of the most expensive benefits 
available to the Participant under the Optional Benefit Plans, less the amount by which the 
Participant’s compensation will be reduced.  
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ARTICLE VIII: 
ADMINISTRATION 

A. Plan Administrator.  The City is the Plan Administrator.  The City shall have the 
right to designate individuals to perform various Plan duties on its behalf.  It shall be the duty of 
the Administrator to see that the Plan is operated in accordance with its terms and in compliance 
with all applicable laws.  The Plan shall be operated for the exclusive benefit of the Participants.  
In administering this Plan, the Administrator shall administer the same for the benefit of all 
Participants and their beneficiaries as herein provided, without discrimination in favor of one or 
some Participants or beneficiaries as against one or some other Participants or beneficiaries. 
Whenever action is required by the Administrator, the same may be taken by any individual 
designated as agent for the purpose.  

B. Powers of the Administrator.  The Administrator may authorize any person or 
persons having duties in connection with administration of the Plan or any agent to execute or 
deliver any instrument or make any payment on its behalf.  The Administrator may retain such 
legal counsel and accountants, who may or may not be in the employ of the City, actuaries, and 
such clerical services as it may require in carrying out the provisions of the Plan.  

C. The Administrator may from time to time establish rules for the administration of 
the Plan.  Except as otherwise herein expressly provided, the Administrator shall have the 
exclusive right to interpret the Plan and to decide any matters arising hereunder in the 
administration and operation of the Plan.  Notwithstanding the foregoing, any claim which arises 
under the Optional Benefit Plans shall not be subject to review under this Plan, and the 
Administrator’s authority under this Article VIII shall not extend to any matter as to which an 
administrator under any such other plan is empowered to make determinations under such plan.  

D. The Administrator will make available to each Participant such of its records 
under the Plan as pertain to such Participant, for examination at reasonable times during normal 
business hours.  In administering the Plan, the Administrator will be entitled to rely conclusively 
on all tables, valuations, certificates, opinions and reports which are furnished by, or in 
accordance with the instructions of, the administrators of the Optional Benefit Plans, or by 
accountants, counsel or other experts employed or engaged by the Administrator.  

E. Limitation of Liability; Compensation; and Expenses.  The Administrator shall be 
free from all liability, joint or several, for its acts as Administrator.   

F. All reasonable and necessary costs, expenses and liabilities incurred by the 
Administrator in the supervision of the administration of the Plan and the Optional Benefit Plans 
shall be paid by the City separate and apart from the contributions to the Plan. 
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ARTICLE IX: 
PROTECTED HEALTH INFORMATION (“PHI”) 

A. Use and Disclosure of Protected Health Information.  The Plan will use PHI to the 
extent of and in accordance with the uses and disclosures permitted by the Health Insurance 
Portability and Accountability Act of 1996 (“HIPAA”).  Specifically, the Plan will use and 
disclose PHI for the purposes described below:  

(1) Treatment.  The Plan may use and disclose to a health care provider an 
individual’s PHI for the provision, coordination or management of health care and related 
services to the individual and for consultations and referrals between one or more of the 
individual’s health care providers.  

(2) Payment includes activities undertaken by the Plan to obtain premiums or 
determine or fulfill its responsibility for coverage and provision of Plan benefits that 
relate to an individual to whom health care is provided.  These activities include, but are 
not limited to, the following:  

(a) determination of eligibility, coverage and cost sharing amounts 
(for example, cost of a benefit, plan maximums and copayments as determined for 
an individual’s claim);  

(b) coordination of benefits;  

(c) adjudication of health benefit claims (including appeals and other 
payment disputes);  

(d) subrogation of health benefit claims;  

(e) establishing employee contributions;  

(f) risk adjusting amounts due based on enrollee health status and 
demographic characteristics;  

(g) billing, collection activities and related health care data processing;  

(h) claims management and related health care data processing, 
including auditing payments, investigating and resolving payment disputes and 
responding to participant inquiries about payments;  

(i) obtaining payment under a contract for reinsurance (including stop 
loss and excess of loss insurance);  

(j) medical necessity reviews or reviews of appropriateness of care or 
justification of charges;  

(k) utilization review, including precertification, preauthorization, 
concurrent review and retrospective review;  
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(l) disclosure to consumer reporting agencies related to the collection 
of premiums or reimbursement (the following PHI may be disclosed for payment 
purposes: name and address, date of birth, Social Security number, payment 
history, account number and name and address of the provider and/or health 
plan); and  

(m) reimbursement to the Plan.  

(3) Health Care Operations include, but are not limited to, the following 
activities:  

(a) quality assessment;  

(b) population based activities relating to improving health or reducing 
health care costs, protocol development, case management and care coordination, 
disease management, contacting health care providers and patients with 
information about treatment alternatives and related functions;  

(c) rating provider and Plan performance, including accreditation, 
certification, licensing or credentialing activities;  

(d) underwriting, premium rating and other activities relating to the 
creation, renewal or replacement of a contract of health insurance or health 
benefits, and ceding, securing or placing a contract for reinsurance of risk relating 
to health care claims (including stop loss insurance and excess of loss insurance);  

(e) conducting or arrangement for medical review, legal services and 
auditing functions, including fraud and abuse detection and compliance programs;  

(f) business planning and development, such as conducting cost 
management and planning related analyses related to managing and operating the 
Plan, including formulary development and administration, development or 
improvement of payment methods or coverage policies;  

(g) business management and general administrative activities of the 
Plan, including, but not limited to:  

(i) management activities relating to the implementation of 
and compliance with HIPAA’s administrative simplification requirements, 
or  

(ii) customer service, including the provision of data analyses 
for policyholders, plan sponsors or other customers;  

(h) resolution of internal grievances;  

(i) due diligence in connection with the sale or transfer of assets to a 
potential successor in interest, if the potential successor in interest is a “covered 
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entity” under HIPAA or, following completion of the sale or transfer, will become 
a covered entity;  

(j) use for the health care operations of the organized health care 
arrangement of this Plan.  

(4) Business Associates.  The Plan may disclose PHI to a business associate 
of the Plan who provides legal, actuarial, accounting, consulting or administrative 
services to the Plan provided that a business associate agreement is in place between the 
Plan and the business associate.  

(5) Plan Sponsor.  The Plan may disclose PHI to the City for purposes of 
administering the Plan provided that the City certifies compliance with the Privacy Rule.  
Such purposes include: claims appeals, case management, participant claim resolution, 
enrollment/disenrollment, obtaining premium bids, modifying or terminating the Plan.  

(6) Regulatory or Legal Proceedings.  The Plan may disclose PHI in response 
to a court or administrative order.  The Plan may also disclose such information in 
response to a subpoena, discovery request, or other lawful legal process but efforts will 
be made to contact the individual to tell them about the request or to obtain an order 
protecting the information requested.  

(7) Worker’s Compensation.  The Plan may release PHI about an individual 
for worker’s compensation or similar programs that provide benefits for work-related 
injuries or illness.  

(8) Health Oversight Activities.  The Plan may disclose PHI to a health 
oversight agency for activities authorized by law.  These oversight activities include: 
audits, investigations, and inspections.   

(9) Public Health Activities.  The Plan may disclose PHI for public health 
activities.  These activities generally include the following:  

(a) to prevent or control disease, injury or disability;  

(b) to report abuse, neglect or domestic violence;  

(c) to report to the Food and Drug Administration reactions to 
medications or problems with products;  

(d) to report disease or infection exposure.  

(10) Serious Threat to Health or Safety.  The Plan may use and disclose PHI 
when necessary to prevent a serious threat to the health and safety of an individual or 
another person.  

(11) Law Enforcement or Specific Government Functions.  The Plan may also 
release PHI to law enforcement officials for the following purposes:  
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(a) Pursuant to a court order, warrant, subpoena/summons;  

(b) Identifying or locating a suspect, fugitive, material witness or 
missing person; or  

(c) For reporting suspected criminal activity.  

(12) Treatment Alternatives and Health-Related Services.  The Plan may use 
and disclose PHI to inform an individual about or recommend possible treatment options 
or alternatives or health-related benefits or services that may be of interest to the 
individual.  

(13) Individuals Involved in Your Care or Payment for Your Care.  Unless the 
individual objects, the Plan may release an individual’s PHI to a friend or family member 
who is involved in the individual’s medical care or to someone who is involved in 
payment of the individual’s medical care.  

(14) Coroner, Medical Examiners, Funeral Homes.  The Plan may release PHI 
to a coroner, medical examiner, or funeral director as necessary for them to carry out 
their duties.  The Plan may also release PHI to an organization involved in the donation 
of organs if the individual is an organ donor.  

B. The Plan Will Use and Disclose PHI as Required by Law and as Permitted by 
Authorization of the Participant or Beneficiary.  With an authorization, the Plan will disclose 
PHI to other benefit plans for purposes related to administration of such other benefit plans. 

C. With Respect to PHI, the Plan Sponsor Agrees to Certain Conditions. 

The City agrees to:  

(1) not use or further disclose PHI other than as permitted or required by the 
Plan document or as required by law;  

(2) ensure that any agents, including a subcontractor, to whom the City 
provides PHI received from the Plan agree to the same restrictions and conditions that 
apply to the City with respect to such PHI;  

(3) not use or disclose PHI for employment-related actions and decisions 
unless authorized by an individual;  

(4) not use or disclose PHI in connection with any other benefit or employee 
benefit plan of the City unless authorized by an individual;  

(5) report to the Plan any PHI use or disclosure that is inconsistent with the 
uses or disclosures provided for of which it becomes aware;  

(6) make PHI available to an individual in accordance with HIPAA’s access 
requirements;  
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(7) make PHI available for amendment and incorporate any amendments to 
PHI in accordance with HIPAA;  

(8) make available the information required to provide an accounting of 
disclosures;  

(9) make internal practices, books and records relating to the use and 
disclosure of PHI received from Plan available to the Secretary of HHS for the purposes 
of determining the Plan’s compliance with HIPAA; and  

(10) if feasible, return or destroy all PHI received from the Plan that the City 
still maintains in any form, and retain no copies of such PHI when no longer needed for 
the purpose for which disclosure was made (or if return or destruction is not feasible, 
limit further uses and disclosures to those purposes that make the return or destruction 
infeasible).  

D. Adequate Separation Between the Plan and the Plan Sponsor Must be Maintained.  
In accordance with HIPAA, only the following employees or classes of employees may be given 
access to PHI:  

(1) Chief Financial Officer  

(2) Accounting and Benefits Administrator  

(3) Executive Administrator/Insurance Administrator  

(4) Accounting Manager  

(5) Accounting Clerk  

E. Limitations of PHI Access and Disclosure.  The persons described in Article IX 
D. may only have access to and use and disclose PHI for Plan administration functions that the 
City performs for the Plan. 

F. Noncompliance Issues.  If the persons described in Article IX D. do not comply 
with this Article IX, the City shall provide a mechanism for resolving issues of noncompliance, 
including disciplinary sanction. 

ARTICLE X: 
NO GUARANTY OF EMPLOYMENT 

Nothing contained in this Plan shall be construed as a contract of employment 
between the City and any Employee or Participant, or as a right of any Employee to be continued 
in the employment of the City, or as a limitation of the right of the City to discharge any 
Employee. 
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ARTICLE XI: 
AMENDMENT AND TERMINATION OF PLAN 

The Plan may be amended or terminated at any time by action of the City.  Any 
such amendment or termination shall be communicated to Participants in the Plan.  Any 
amendment which is necessary to bring this Plan into conformity with government laws or 
regulations may be made retroactively. 

ARTICLE XII: 
NO TAX ADVICE 

While it is the intention of the City that a portion of the benefits payable to a 
Participant under this Plan be considered to be non-taxable for federal income tax purposes, no 
guaranty can be made and no representation, warranty or covenant is hereby made by the City, 
the Administrator or the Plan regarding the taxability of any amounts paid pursuant to this Plan. 

ARTICLE XIII: 
GOVERNING LAW 

This Plan shall be construed, administered and enforced according to the laws of 
the State of Delaware. 

ARTICLE XIV: 
STATUS OF PLAN 

This Plan is intended to qualify as a “cafeteria plan” under Code Section 125 and 
is to be interpreted and administered in a manner consistent with the provisions of Code Section 
125. 

IN WITNESS WHEREOF, this Plan has been executed by the City, this ____ day 
of _________________________, 2010.  

 

       CITY OF MILFORD, DELAWARE 
 
 
 
       By:        
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THE CITY OF MILFORD 

DEPENDENT CARE ASSISTANCE PLAN 

As Amended and Restated 2010 

PREAMBLE 

THIS INSTRUMENT made and published by The City of Milford, Delaware 
(hereinafter the “City”) on ________________, 2010, amends and restates The City of Milford 
Dependent Care Assistance Plan, as follows:  

ARTICLE I 
GENERAL 

A. Purpose of Plan 

This Plan has been established to reimburse the eligible employees of the 
Employer for the cost of dependent care expenses incurred by them incidental to their being 
employed. It is intended that the Plan meet the requirements for qualification under Section 
129(d)(1) of the Code, and that benefits paid employees hereunder be excludible from their gross 
incomes by virtue of Section 129(a) of the Code.  

ARTICLE II 
DEFINITIONS 

The following words and phrases as used herein shall have the following 
meanings, unless a different meaning is plainly required by the context:  

A. “Benefits” means any amounts paid to a Participant in the Plan as reimbursement 
for Qualifying Employment Related Expenses paid or incurred by the Participant during a Plan 
Year.  

B. “Code” means the Internal Revenue Code of 1986, as amended.  

C. “Dependent” means any individual who is a dependent of the Participant within 
the purview of Section 152(a) of the Code.  

D. “Dependent Care Expense Reimbursement Account” is the account maintained by 
the Plan Administrator on behalf of a Plan Participant that represents the Participant’s annual 
election of Dependent Care Expense Reimbursement benefits under this Plan for a particular 
Plan Year.  

E. “Earned Income” means all income derived from wages, salaries, tips, self-
employment, and other employee compensation (such as disability or wage continuation 
benefits), but does not include (a) any amounts received pursuant to this Plan or any other 
dependent care assistance program under Code Section 129; (b) any amount received as a 
pension or annuity, or (c) workers compensation.  
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F. “Educational Institution” means any college or university, the primary function of 
which is the conduct of formal instruction, and which routinely maintains a regular faculty and 
curriculum and normally has an enrolled student body in attendance at the location where its 
educational activities are regularly presented.  

G. “Effective Date” means October 1, 1995.  This amendment and restatement shall 
be effective January 1, 2011. 

H. “Eligible Employment Related Expenses” means those Qualifying Employment-
Related Expenses (as defined below) paid or incurred incident to maintaining employment, other 
than amounts paid to:  

(1) an individual with respect to whom a deduction is allowable under Code 
Section 151(e) to the Participant or his spouse;  

(2) the Participant’s spouse; or  

(3) a child of the Participant who is under nineteen (19) years of age.  

I. “Employee” means any individual who is considered to be in a legal employer-
employee relationship with the Employer for federal income tax purposes.  Such term includes 
“former employees” for the limited purpose of allowing continued eligibility for benefits 
hereunder for the remainder of the Plan Year in which an employee ceases to be employed by the 
Employer.  

J. “Employer” means the City of Milford, or any affiliate or successor thereof that 
subsequently adopts this Plan.  

K. “Married” for purposes of determining the maximum amount of available benefits 
under this Plan, means not legally separated or divorced from a spouse, but does not include the 
situation where the Participant, although legally married, provides more than one-half (1/2) the 
cost of maintaining the principal abode of the Qualifying Individual or Individuals, the person to 
whom the Participant is legally married maintains a separate residence for the last six months of 
the taxable year, and the Participant files a separate federal income tax return.  

L. “Participant” means any Employee who has met the eligibility requirements 
contained in Article III, below.  

M. “Plan Administrator” means the person appointed by the Company having the 
authority and responsibility to manage and direct the operation and administration of the Plan.  

N. “Plan Year” means the annual accounting period of the Plan, which begins on 
January 1 which and ends on December 31.  

O. “Qualifying Daycare Center” means (a) a child daycare center which complies 
with all applicable state and local licensing laws and regulations of the jurisdiction in which it is 
operated; (b) provides care for more than six (6) individuals (other than individuals who reside at 
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such daycare center); and (c) receives a fee, payment or grant in return for services to individuals 
for whom it provides services, without regard to whether such facility is operated for a profit.  

P. “Qualifying Employment-Related Expenses” means those expenses that would be 
considered to be employment-related expenses under Code Section 21(b)(2) (relating to expenses 
for household and dependent care services necessary for gainful employment) if paid for by the 
Employee. For purposes of this Plan, the terms “Qualifying Employment-Related Expenses” and 
“Qualifying Expenses” have the same meaning.  

Q. “Qualifying Individual” means:  

(1) a Dependent of the Participant who is under the age of thirteen (13);  

(2) a Dependent of a Participant who is mentally or physically incapable of 
caring for himself; or  

(3) the Spouse of a Participant who is mentally or physically incapable of 
caring for himself.  

R. “Qualifying Services” means services performed:  

(1) in the Participant’s home; or  

(2) outside the Participant’s home for (1) the care of a Dependent of the 
Participant who is under age thirteen (13), or (2) the care of any other Qualifying 
Individual who resides at least eight (8) hours per day in the Participant’s household.  

S. “Services” means the services performed relating to the care of a Qualifying 
Individual that enable the Participant or his spouse to remain gainfully employed.  

T. “Spouse” means an individual who is legally married to a Participant, but shall 
not include an individual legally separated from the Participant under a divorce or separate 
maintenance decree, nor shall it include an individual who, although married to the Participant, 
files a separate federal income tax return, maintains a separate, principal residence from the 
Participant during the last six months of the taxable year, and does not furnish more that one-half 
of the cost of maintaining the principal place of abode of the qualifying individual.  

U. “Student” means an individual who, during each of five (5) or more calendar 
months during the Plan Year, is a full time student at an Educational Institution.  

ARTICLE III 
ELIGIBILITY 

A. Eligibility to Participate 

Each full-time Employee who is eligible to participate in the City’s health 
insurance plan and who has entered into a Salary Reduction Agreement that provides funding for 
the Employee’s Dependent Care Assistance Benefits shall automatically be a Participant in this 
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Plan as of the date that the Employee’s participation in the health insurance plan becomes 
effective. 

ARTICLE IV 
BENEFITS 

A. Eligibility for Benefits 

Each Participant in the Plan shall be entitled to a benefit hereunder for all Eligible 
Employment Related Expenses incurred by him on or after the effective date of participation, 
subject to the limitations contained in paragraph F of this Article IV and Article V, below.  

B. Claims for Benefits 

No benefit shall be paid hereunder unless a Participant has first submitted a 
written claim for benefits to the Plan Administrator on a form specified by the Plan 
Administrator, and pursuant to the procedures set out in the Employer’s Flexible Benefit Plan.  
Upon receipt of a properly documented claim, the Employer shall pay the Participant the benefits 
provided under this Plan within the time specified for payment under such Flexible Benefit Plan.  
A Participant may submit a claim for reimbursement for a Qualifying Expense arising during the 
Plan Year at any time during the period that begins when the expense is incurred, and ends 
ninety (90) days after the close of the Plan Year.  

C. Required Information 

Each Participant’s claim for benefits shall contain a written statement containing 
the following information:  

(1) the Dependent or Dependents for whom services are to be or have been 
performed;  

(2) the nature of the services performed on behalf of the Participant;  

(3) the amount of the requested reimbursement;  

(4) the relationship of the service provider to the Participant, if any;  

(5) if the services are performed by a child of the Participant, the age of such 
child;  

(6) the place where any services are being or will be performed;  

(7) if services are to be performed outside the Participant’s household, a 
statement as to whether the Dependent being provided with such services spends at least 
eight (8) hours per day in such household;  

(8) if services are being or are to be performed in a daycare center that 
regularly provides dependent care services for more than six (6) individuals on a 



 

 
YCST01:10456641.1  045050.1002 

nonresident basis, a statement the such facility meets the criteria for qualification set out 
in paragraph P of Article II, above, and Code Section 21(b)(1)(C); and  

(9) if the Participant is married, a statement of (1) the Spouse’s salary or 
wages, if employed, or (2) if the Spouse is not employed, a statement that (i) he is 
incapacitated, or (ii) he is a full time student at an Educational Institution and the months 
of the Plan Year that such Spouse will be in attendance at such Institution.  

D. Payment of Benefits 

The Plan Administrator shall make the reimbursement payments provided herein 
to a Participant as soon as is administratively feasible.  

E. Repayment of Excess Reimbursements 

If, as of the end of any Plan Year, it is determined that a Participant has received 
payments under this Plan that exceed the amount of Qualifying Expenses that have been 
substantiated by such Participant during the Plan Year, the Plan Administrator shall give the 
Participant prompt written notice of any such excess amount, and the Participant shall repay the 
amount of such excess to the Employer within sixty (60) days of receipt of such notification.  

F. Unused Year-End Account Balances 

A Participant may be reimbursed from his Dependent Care Expense 
Reimbursement Account only for those Qualifying Expenses incurred during the Plan Year for 
which a particular benefit amount was elected. Any amounts leftover after reimbursement of the 
Participant’s allowable claims shall be forfeited and remain the funds owned by the Employer. 

G. Termination Benefits 

If a Participant ceases to be an employee of the Employer, such Participant shall 
continue to be treated as an active Participant for the remainder of the Plan Year in which 
termination occurs to the extent of any outstanding credit balance remaining in such Employee’s 
Reimbursement Account.  Such Participant shall have the right to submit a claim for 
reimbursement for any Eligible Dependent Care Expense arising during the Plan Year of 
termination at any time prior to the expiration of the ninety (90) day period following the close 
of such Plan Year.  

ARTICLE V 
BENEFIT LIMITATIONS 

A. Source of Payments 

All benefits derived hereunder shall be paid exclusively from the Participant’s 
Dependent Care Expense Reimbursement Account under the Employer’s Flexible Benefit Plan.  
In no event shall benefit payments hereunder exceed the amounts available for reimbursement 
under such Dependent Care Expense Reimbursement Account, net of any required administrative 
service fees and charges.  
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B. Earned Income Limitation 

(1) No payment otherwise due a Participant hereunder shall exceed the lesser 
of:  

(a) the Participant’s earned income for the applicable month;  

(b) the earned income of the Participant’s Spouse for such month; or  

(c) the balance standing to the Participant’s credit in his Dependent 
Care Expense Reimbursement Account under the Employer Cafeteria Plan.  

(2) For purposes of paragraph (a), a Spouse of a Participant who is not 
employed during a month in which the Participant incurs Eligible Employment Related 
Expenses and which Spouse is either incapacitated or is a Student shall be deemed to 
have earned income for such month equal to:  

(a) $200, if there is one (1) Qualifying Individual for whom the 
Participant incurs Eligible Employment Related Expenses, or  

(b) $400, if there are more than one Qualifying Individuals for whom 
the Participant incurs Eligible Employment Related Expenses.  

C. Dollar Limitation 

In no event may benefits provided for any Participant during any Plan Year 
exceed $5,000, or, if the Participant is married (as defined in Code Section 21(e)(3)-(4)) and files 
a separate income tax return, $2,500.  

ARTICLE VI 
PLAN ADMINISTRATION 

A. Administrative Functions 

The Plan Administrator shall be responsible for the day-to-day operation of the 
Plan, including verification of Eligible Employment Related Dependent Care Expenses, and 
determine the amounts that are eligible for reimbursement.  The Plan Administrator may retain 
such consultants, actuaries, legal counsel and third party administrators as it deems necessary to 
fulfill its administrative functions hereunder.  

B. Annual Statements 

The Plan Administrator shall indicate the amount of reimbursement benefits made 
pursuant to this Plan during the preceding calendar year on the Form W-2 Wage and Tax 
Statement of each Participant electing benefits hereunder on or before January 31 of each year 
that this Plan is in effect.  
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ARTICLE VII 
CLAIMS PROCEDURE 

A. Procedure if Benefits are Denied Under the Plan 

Any Participant, beneficiary, or his duly authorized representative may file a 
claim for a plan benefit to which the claimant believes that he is entitled.  Such a claim must be 
in writing on a Benefit Claim Form and delivered to the Plan Administrator, in person or by 
mail, postage paid.  Within ninety (90) days after receipt of such claim, the Plan Administrator 
shall send to the claimant, by mail, postage prepaid, notice of the granting or denying, in whole 
or in part, of such claim, unless special circumstances require an extension of time for processing 
the claim.  In no event may the extension exceed ninety (90) days from the end of the initial 
period.  If such extension is necessary, the claimant will be given a written notice to this effect 
prior to the expiration of the initial ninety (90) day period.  The Plan Administrator shall have 
full discretion to deny or grant a claim in whole or in part.  If notice of the denial of a claim is 
not furnished in accordance with this paragraph, the claim shall be deemed denied and the 
claimant shall be permitted to exercise his right to review pursuant to paragraphs C and D below.  

B. Requirement for Written Notice of Claim Denial 

The Plan Administrator shall provide, to every claimant who is denied a claim for 
benefits, written notice setting forth in a manner calculated to be understood by the claimant:  

(1) The specific reason or reasons for the denial;  

(2) Specific reference to pertinent Plan provisions on which the denial is 
based;  

(3) A description of any additional material of information necessary for the 
claimant to perfect the claim and an explanation of why such material is necessary, and  

(4) An explanation of the Plan’s claim review procedure.  

C. Right to Request Hearing on Benefit Denial 

Within sixty (60) days after the receipt by the claimant of written notification of 
the denial (in whole or in part) of his claim, the claimant or his duly authorized representative, 
upon written application to the Plan Administrator, in person or by certified mail, postage 
prepaid, my request a review of such denial, may review pertinent documents, and may submit 
issues and comments in writing.  

D. Disposition of Disputed Claims 

Upon its receipt of notice of a request for review, the Plan Administrator shall 
make a prompt decision on the review.  The decision on review shall be written in a manner 
calculated to be understood by the claimant and shall include specific reasons for the decision 
and specific references to the pertinent plan or insurance policy provisions on which the decision 
is based.  The decision on review shall be made not later than sixty (60) days after the Plan 
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Administrator’s receipt of a request for a review, unless special circumstances require an 
extension of time for processing, in which case a decision shall be rendered not later than one 
hundred-twenty (120) days after receipt of a request for review.  If an extension is necessary, the 
claimant shall be given written notice of the extension prior to the expiration of the initial sixty 
(60) day period.  If notice of the decision on the review is not furnished in accordance with this 
paragraph D, the claim shall be deemed denied and the Claimant shall be permitted to exercise 
his right to legal remedy pursuant to paragraph E below.  

E. Preservation of Other Remedies 

After exhaustion of the claims procedures provided under this Plan, nothing shall 
prevent any person from pursuing any other legal or equitable remedy otherwise available.  

ARTICLE VIII 
AMENDMENT OR TERMINATION OF PLAN 

A. Permanency 

While the Employer fully expects that this Plan will continue indefinitely, due to 
unforeseen, future business contingencies, permanency of the Plan will be subject to the 
Employer’s right to amend or terminate the Plan, as provided in paragraphs B and C, below.  

B. Employer’s Right to Amend 

The Employer reserves the right to amend the Plan at any time and from time-to-
time, and retroactively if deemed necessary or appropriate to meet the requirements of Code 
Section 129, or any similar provisions of subsequent revenue or other laws, or the rules and 
regulations in effect under any of such laws or to conform with governmental regulations or 
other policies, to modify or amend in whole or in part any or all of the provisions of the Plan; 
provided, however, that no such modification or amendment shall make it possible for any 
Expense Reimbursement Account Balance to be used for, or diverted to, purposes other than for 
the exclusive benefit of Participants and their beneficiaries under the Plan.  This Plan may be 
amended by a written resolution adopted by the City.  

C. Employer’s Right to Terminate 

The Employer reserves the right to discontinue or terminate the Plan at any time 
without prejudice.  This Plan may be terminated by a written resolution adopted by the City.  
This Plan also shall terminate automatically if the City (1) is legally dissolved, (2) makes a 
general assignment for the benefit of its creditors, (3) files for liquidation under the Bankruptcy 
Code, (4) merges or consolidates with any other entity and it is not the surviving entity, or if it 
sells or transfers substantially all of its assets, or goes out of business, unless the City’s successor 
in interest agrees to assume the liabilities under this Plan as to the Participants and Eligible 
Dependents.  
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D. Determination of Effective Date of Amendment or Termination 

Any such amendment, discontinuance or termination shall be effective at such 
date as the Board of Directors of the Employer shall determine.  Subject to paragraph F of 
Article IV, no amendment, discontinuance or termination shall allow the return to any Employer 
of any Account Balance nor its use for any purpose other than for the exclusive benefit of 
Participants and their beneficiaries.  

ARTICLE IX 
GENERAL PROVISIONS 

A. No Employment Rights Conferred 

Neither this Plan nor any action taken with respect to it shall confer upon any 
person the right to be continued in the employment of the Employer.  

B. Post-Mortem Payments 

Any Benefit payable under the Plan after the death of a Participant shall be paid to 
his surviving spouse (if any), otherwise, to his estate.  If there is doubt as to the right of any 
person to receive any amount, the Administrator may retain such amount until the rights thereto 
are determined, without liability for any interest thereon, or it may pay such amount into any 
court of appropriate jurisdiction, in either of which events neither the Administrator, nor any 
Employer, shall be under any further liability to any person.  

C. Nonalienation of Benefits 

No benefit under the Plan shall be subject in any manner to anticipation, 
alienation, sale, transfer, assignment, pledge, encumbrance or charge, and any attempt to do so 
shall be void.  No benefit under the Plan shall in any manner be liable for or subject to the debts, 
contracts, liabilities, engagements or torts of any person.  If any person entitled to benefits under 
the Plan becomes bankrupt or attempts to anticipate, alienate, sell, transfer, assign, pledge, 
encumber or charge any benefit under the Plan, or if any attempt is made to subject any such 
benefit to the debts, contracts, liabilities, engagements or torts of the person entitled to any such 
benefit, except as specifically provided in the Plan, then such benefit shall cease and terminate in 
the discretion of the Plan Administrator, and he may hold or apply the same or any part thereof 
to the benefit of any dependent or beneficiary of such person, in such manner and proportion as 
he may deem proper.  

D. Mental or Physical Incompetency 

If the Plan Administrator determines that any person entitled to payments under 
the Plan is incompetent by reason of physical or mental disability, as established by a court of 
competent jurisdiction, the Administrator may cause all payments thereafter becoming due to 
such person to be made to any other person for his benefit, without responsibility to follow the 
application of amounts so paid.  Payments made pursuant to this Section shall completely 
discharge the Plan Administrator and the Employer.  



 

 
YCST01:10456641.1  045050.1002 

E. Inability to Locate Payee 

If the Plan Administrator is unable to make payment to any Participant or other 
person to whom a payment is due under the Plan because he cannot ascertain the identity or 
whereabouts of such Participant or other person after reasonable efforts have been made to 
identity or locate such person (including a notice of the payment so due mailed to the last known 
address of such Participant or other person as shown on the records of the Employer), such 
payment and all subsequent payments otherwise due to such Participant or other person shall be 
forfeited seven (7) years after the date such payment first became due.  

F. Requirement of Proper Forms 

All communications in connection with the Plan made by a Participant shall 
become effective only when duly executed on forms provided by and filed with the Plan 
Administrator.  

G. Source of Payments 

The Employer shall be the sole source of benefits under the Plan.  No Employee 
or beneficiary shall have any right to, or interest in, any assets of the Employer upon termination 
of employment or otherwise, except as provided from time to time under the Plan, and then only 
to the extent of the benefits payable under the Plan to such Employee or beneficiary.  

H. Tax Effects 

Neither the Employer nor the Plan Administrator makes any warranty or other 
representation as to whether or any payments received by a Participant hereunder will be treated 
as includible in gross income for federal or state income tax purposes.  

I. Multiple Functions 

Any person or group of persons may serve in more than one fiduciary capacity 
with respect to the Plan.  

J. Gender and Number 

Masculine pronouns include the feminine as well as the masculine gender, and the 
singular shall include the plural, unless indicated otherwise by the context.  

K. Headings 

The Article and Section headings contained herein are for convenience of 
reference only, and shall not be construed as defining or limiting the matter contained 
thereunder.  
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L. Applicable Laws 

This Plan shall, as to matters not otherwise preempted by federal law, be 
construed according to the laws of the State of Delaware.  

M. Severability 

Should any part of this Plan subsequently be invalidated by a court of competent 
jurisdiction, the remainder thereof shall be given effect to the maximum extent possible.  

IN WITNESS WHEREOF, we have executed this Plan Agreement the date and 
year first written above.  

       THE CITY OF MILFORD, DELAWARE 

 

 

       By:        

        Name:       

        Title:       
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THE CITY OF MILFORD 

HEALTH FLEXIBLE SPENDING ARRANGEMENT 

Amended and Restated 2010 

ARTICLE I 
PREAMBLE 

THIS INSTRUMENT made and published by the City of Milford, Delaware (the 
“City”) on ________________, 2010, amends and restated the City of Milford Medical Expense 
Reimbursement Plan, as follows:  

A. Purpose of Plan 

This Plan is intended to qualify as a medical expense reimbursement plan under 
Section 105 of the Internal Revenue Code of 1986, as amended, and is to be interpreted in a 
manner consistent with the requirements of Section 105 of the Internal Revenue Code.  The 
purpose of the Plan is to enable Participants to elect to receive payments or reimbursements of 
their medical expenses that are excludable from the Participants gross income under Section 105 
of the Code. 

ARTICLE II 
DEFINITIONS 

A. “Benefits” means any amounts paid to a Participant in the Plan as reimbursement 
for Eligible Medical and Dental Expenses incurred by the Participant during a Plan Year by the 
Participant, his spouse, or dependents (as defined by Code Section 152). 

B. “City” means the City of Milford, Delaware. 

C. “Code” means the Internal Revenue Code of 1986, as amended. 

D. “Coverage Period” means the Plan Year, during which period the benefits 
provided by this Plan shall be available to a Participant hereunder. 

E. “Dependent” means any individual who is a dependent of the Participant within 
the purview of Code Section 152. 

F. “Effective Date” means October 1, 1995.  This amendment and restatement shall 
be effective January 1, 2011. 

G. “Eligible Medical or Dental Expenses” means those expenses incurred by the 
Employee, or the Employee’s Spouse or Dependents, after the Effective Date of the Employee’s 
participation herein and during the Plan Year for medical care, as defined by Code Section 
213(d) (including expenditures for nonprescription medicines and drugs purchased to treat or 
remedy a medical condition), but shall not include an expense incurred for: 
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(1) the payment of premiums under a health insurance plan not sponsored by 
the City; 

(2) an illness or injury (or aggravation of an illness or injury) incurred by an 
Employee during a period of duty with the Uniformed Services; or 

(3) any prescription drug obtained outside of the United States. 

For purposes of this Plan, an expense is “incurred” when the Participant or 
beneficiary is furnished the medical care or services giving rise to the claimed expense. 

For expenses incurred after December 31, 2010, “eligible medical expenses” 
include reimbursements for medicines or drugs only for prescribed drugs and insulin, and over-
the-counter drugs that are prescribed by the Employee’s or Dependent’s health care provider. 

H. “Employee” means any individual who is considered to be in a legal employer-
employee relationship with the City for federal withholding tax purposes.  Such term includes 
“former employees” for the limited purpose of allowing continued eligibility for benefits 
hereunder for the remainder of the Plan Year in which an employee ceases to be employed by the 
City, or, if longer, the period during which a former employee has elected to continue coverage 
following termination of employment, as provided by Code Section 4980B. (See Article VI, 
below, for the rules applicable to continuation of coverage by certain former employees and their 
dependents.) 

I. “Health FSA Account” means the individual Participant’s account that represents 
the annual benefit amount the Participant has elected for a particular Plan Year out of which 
reimbursements for Eligible Medical and Dental Expenses are made. 

J. “Participant” means any full-time Employee who has met the eligibility 
requirements contained in the City’s health insurance plan and who has elected to receive 
benefits under this Plan. 

K. “Plan Administrator” means the City of Milford, Delaware. 

L. “Plan Year” means the annual accounting period of the Plan, which shall be the 
calendar year. 

M. “Spouse” means an individual who is legally married to a Participant, but shall 
not include an individual separated from the Participant under a legal separation decree. 

ARTICLE III 
ELIGIBILITY 

A. Each full-time Employee who is eligible to participate in the City’s health 
insurance plan and who has entered into a Salary Reduction Agreement that provides funding for 
the Employee’s Health FSA Benefits shall automatically be a Participant in this Plan as of the 
date that the Employee’s participation in the health insurance plan becomes effective. 
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B. No reentry eligibility requirements will be imposed on any Employee who returns 
to active employment within 90 days of completing a period of absence from employment for 
duty in the Uniformed Services other than execution of a new Salary Reduction Agreement. 

C. Termination of a Participant’s Coverage.  Except as provided in Article VI, 
coverage of a Participant shall terminate automatically on the date that the Participant –  

(1) no longer is actively engaged in working for the City for at least thirty (30) 
hours per week.  Unless the Participant’s employment is terminated because of gross 
misconduct (in the event of which City-provided coverage ceases upon such termination), 
the end of the calendar month following the first calendar month in which the Participant 
no longer works for the City for at least 30 hours per week shall be considered the date of 
the termination of coverage; 

(2) is absent from employment of at least 30 hours per week for more than 31 
days for a period of duty in the Uniformed Services;  

(3) is no longer in a class of Employees that is eligible for Plan coverage; or  

(4) is not covered because the provisions of the Plan terminated.  

D. Termination of Coverage of an Eligible Dependent.  Except as provided in Article 
VI, an Eligible Dependent’s coverage shall terminate –  

(1) on the dates described in paragraph C, above as if the references to 
“Participant” were to “Eligible Dependent”;  

(2) for an Eligible Dependent other than the Spouse of a Participant, coverage 
shall automatically terminate when an individual who had been an Eligible Dependent no 
longer qualifies as such.  

E. Certificates of Coverage 

The Plan normally will provide a Certificate of Coverage to any Participant or 
Dependent automatically after the individual loses coverage in the Plan.  For the applicable 
timeframes when the Participant or Dependent has the right to elect Continuation Coverage, see 
Article VI.  In addition, a Certificate will be provided upon request, if the request is made within 
24 months after the individual loses coverage under the Plan.  In that case, the Certificate will be 
provided at the earliest time that the Plan, acting in a reasonable and prompt fashion, can furnish 
it.  In either case, the Certificate will contain the following information:  

(1) the date the Certificate was issued;  

(2) the name of the group health plan that provided the coverage;  

(3) the name of the Participant or Dependent to whom the certificate applies;  

(4) the name, address, and telephone number of the Plan Administrator or 
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issuer providing the certificate;  

(5) a telephone number for further information (if different);  

(6) either (i) a statement that the Participant or Dependent has at least 18 
months (546 days) of Creditable Coverage, not counting days of coverage before a 
Significant Break in Coverage (which means a period of 63 or more consecutive days 
during all of which an individual did not have any Creditable Coverage, exclusive of 
waiting periods and affiliation periods); or (ii) the date any waiting period (and affiliation 
period, if applicable) began and the date Creditable Coverage began; and  

(7) the date Creditable Coverage ended, unless the Certificate indicates that 
coverage is continuing as of the date of the Certificate.  

For Dependents, the Plan will make reasonable efforts to locate and provide that 
person’s name if the Plan is requested to provide a Certificate for a Dependent.  The Plan will 
not issue an automatic Certificate for Dependents until the Plan has reason to know that a 
Dependent has lost coverage under the Plan. 

For these purposes: (1) “Certificate of Coverage” means a written certification of 
the period of creditable coverage of the individual under the Plan and the coverage (if any) under 
COBRA continuation described in Article VI, and the waiting period (if any) (and affiliation 
period, if applicable) imposed with respect to the individual for any coverage under this Plan; 
and (2) “Creditable Coverage” means prior medical coverage that an individual had from any of 
the following sources: a group health plan (including this Plan), health insurance coverage, 
Medicare, Medicaid, medical and dental care for members and former members of the 
Uniformed Services and their dependents, a medical care program of the Indian Health Service 
or a tribal organization, a state health benefits risk pool, certain other state-sponsored 
arrangements established primarily to provide medical benefits to persons who have difficulty in 
obtaining affordable coverage because of a medical condition, a health plan offered under the 
Federal Employees Health Benefits Program, a public health plan, or a health benefit plan under 
the Peace Corps Act.  

ARTICLE IV 
COVERAGE AMOUNTS AND PREMIUMS 

A. Available Levels of Benefits; Premiums 

A Participant may elect to receive up to $3,000, or such other amount as 
determined from time to time by the City, of medical expense reimbursement under this Plan by 
filing an election and Compensation Reduction Agreement, if applicable, in accordance with the 
procedures established under the Plan.  An election to receive medical expense reimbursement 
and the corresponding Compensation Reduction Agreement shall be irrevocable during the Plan 
Year, subject to a change in family status, as provided in the Cafeteria Plan.  

B. Required Premiums 

As a condition to continued eligibility to receive benefits under this Plan, a 
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Participant shall pay the premiums corresponding to the benefit level selected by the Participant.  

C. Payment of Premiums 

The normal mode of payment of premiums due for a Plan Year shall be by 
deduction of an equal amount from each of the Participant’s paychecks during the Coverage 
Period, pursuant to the Participant’s Election of Benefits and Salary Reduction Agreement.  
However, at the request of the Participant, the Plan Administrator shall permit a Participant to 
accelerate the annual premium due to the Plan in one or more additional cash installments.  

D. Return of Unused Premiums 

If the Participant revokes an election of benefits under this Plan by virtue of 
termination of employment, the Plan Administrator shall refund that portion of previously-paid 
premiums relating to the period after the date of the Participant’s separation from service.  

ARTICLE V 
BENEFITS 

A. Eligibility for Benefits 

Each Participant in the Plan shall be entitled to a benefit hereunder for all Eligible 
Medical and Dental Expenses incurred by him on or after the effective date of his participation, 
(and after the effective date of the Plan) subject to the limitations contained below.  

B. Claims for Benefits 

No benefit shall be paid hereunder unless a Participant has first submitted a 
written claim for benefits to the Plan Administrator on a form specified by the Plan 
Administrator, and pursuant to the procedures set out in the City’s Cafeteria Plan.  Upon receipt 
of a properly documented claim, the City shall pay the Participant the benefits provided under 
this Plan within the time specified for payment under such Cafeteria Plan.  A Participant may 
submit a claim for reimbursement for an Eligible Medical or Dental Expense arising during the 
Plan Year at any time during the period that begins when the expense is incurred, and ends 90 
days after the end of the Plan Year.  

C. Required Information 

Each Participant’s claim for benefits shall contain a written statement containing 
the following information:  

(1) the person or persons on whose behalf Eligible Medical or Dental 
Expenses have been incurred;  

(2) the nature of the expenses so incurred; and  

(3) the amount of the requested reimbursement;  
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(4) a statement that such expenses have not otherwise been paid through 
insurance or reimbursed from any other source.  

D. Termination of Benefits 

In the event a Participant ceases to be an Employee of the City, his participation 
in the Plan shall continue until the last day of the month in which his employment terminated.  
The Plan shall reimburse any eligible expenses (up to the amount of the Participant’s annual 
benefit, less prior benefits paid during the Plan Year) that are incurred during the Plan Year 
period of participation that ends on the last day of the month in which the Participant terminates.  
However, no reimbursement will be made for any expense incurred during a period for which the 
Participant has not paid the required premiums under the Plan.  The Participant shall be entitled 
to submit a claim for reimbursement of Eligible Medical or Dental Expenses at any time before 
the 90th day after the end of the Plan Year.  

Notwithstanding the preceding paragraph, the Participant (and his Dependents) 
shall have the right to elect continuation coverage under Article VI, below.  

ARTICLE VI 
CONTINUATION COVERAGE 

If a Participant terminates employment and has funds remaining in his or her Health 
Care FSA and has not incurred any medical services prior to termination for which reimbursed can 
be made, the Participant may be entitled to continue your Health Care FSA eligibility under COBRA 
for the rest of the Plan Year during which his or her employment terminates.  To be eligible to 
continue Health Care FSA eligibility under COBRA, the Participant’s remaining benefits available 
under the Health Care FSA must exceed the cost of maintaining the coverage for the rest of the Plan 
Year, which are equal to the Participant’s monthly deferrals plus a 2% administrative fee.  If a 
Participant is eligible for COBRA benefits under the FSA, the Participant will be provided a COBRA 
Notice and election form at the time that his or her employment terminates. 

If a Participant is absent from employment due to service in the uniformed services 
pursuant to the federal Uniformed Services Employment and Reemployment Rights Act (USERRA), 
COBRA continuation coverage may also be available. 

ARTICLE VII 
BENEFIT LIMITATIONS 

A. Source of Payments 

All benefits derived hereunder shall be paid exclusively from the Participant’s 
Health FSA Account (if any) under the City’s Cafeteria Plan.  The amount available for 
reimbursement shall, at all times during the Plan Year, be equal to the amount of coverage 
purchased by the Participant, less any previous reimbursements made during the Plan Year 
coverage period.  However, no benefits will be payable with respect to a coverage period for 
which the Participant has failed to make required contributions.  
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B. Dollar Limitation 

In no event may the annual value of benefits provided hereunder for any 
Participant pursuant to the Participant’s Benefit Election and Salary Reduction Agreement 
exceed $3,000.  

C. Automatic Adjustments 

Before or during the Plan Year, the Plan Administrator shall have the right to 
make automatic, downward adjustments to the benefit election made by any Participant who is 
considered to be “Highly Compensated” within the meaning of Code Section 414(q) in order to 
prevent this Plan from becoming discriminatory within the meaning of Code Section 125(b).  

ARTICLE VIII 
UNUSED BENEFITS 

A. Unused Coverage at Plan Year End 

No Participant shall have the right to receive a benefit from the Plan in the form 
of cash or other taxable or nontaxable benefit (including health coverage for an additional 
period) from the Plan that reflects the amount by which the level of coverage selected by the 
Participant prior to the beginning of the coverage period exceeds the Participant’s Medical and 
Dental Expenses incurred during such Year.  The Participant shall forfeit any claim to any 
unreimbursed amounts left in his Health FSA Account representing his election of benefits for 
the prior Plan Year after the end of the Plan Year, subject to paragraph B, below.  If the unused 
balances are less than the amount of the Eligible Expenses incurred during the Plan Year, the 
excess unreimbursed amount shall be charged against the Participant’s current year’s elected 
Health FSA benefit amount (if any).  

B. Determination and Declaration of Experience Dividends 

If the Plan pays out less benefits and operating expenses than total premiums 
received with respect to the Plan Year coverage period, within 90 days after the close the Plan 
Year, the Plan Administrator shall determine the excess of premiums received over claims paid 
during the preceding Plan Year, and shall declare an “experience dividend” to the extent of such 
excess.  

C. Allocation of Experience Dividends 

The experience dividend so determined according to paragraph B above shall be 
allocated and distributed to each Participant in cash in the proportion that the annual benefit 
elected by each Participant bears to the aggregate annual benefit amounts elected by all 
Participants as a whole.  Only those Participants who are actively employed by the City (or who 
are active Participants under the Continuation Coverage provisions of Article VI) will be taken 
into account either for the purposes of determining an individual allocation amount, aggregate 
benefits elected by all Participants, or for eligibility to receive a pro rata share of the experience 
dividend determined in this Article.  
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ARTICLE IX 
PLAN ADMINISTRATION 

A. Administrative Functions 

The Plan Administrator shall be responsible for the day-to-day operation of the 
Plan, including verification of Reimbursable Expenses, and determine the amounts that are 
eligible for reimbursement.  The Plan Administrator may retain such consultants, actuaries, legal 
counsel, and third party administrators as it deems necessary to fulfill its administrative functions 
hereunder.  

B. Annual Statements 

The Plan Administrator shall furnish each Participant with an annual statement of 
his Health FSA Account within ninety (90) days after the close of each Plan Year.  

ARTICLE X 
CLAIMS PROCEDURE 

A. Procedure if Benefits are Denied Under the Plan 

Any Participant, beneficiary, or his duly authorized representative may file a 
claim for a Plan benefit to which the claimant believes that he is entitled.  Such a claim must be 
in writing on a Benefit Claim Form and delivered to the Plan Administrator, in person or by 
mail, postage prepaid.  Within ninety (90) days after receipt of such claim, the Plan 
Administrator shall send to the claimant, by mail, postage prepaid, notice of the granting or 
denying, in whole or in part, of such claim, unless special circumstances require an extension of 
time for processing the claim. In no event may the extension exceed ninety (90) days from the 
end of the initial period.  If such extension is necessary, the claimant will be given a written 
notice to this effect prior to the expiration of the initial 90-day period.  The Plan Administrator 
shall have full discretion to deny or grant a claim in whole or in part.  If notice of the denial of a 
claim is not furnished in accordance with this section, the claim shall be deemed denied.  

B. Requirement for Written Notice of Claim Denial 

The Plan Administrator shall provide, to every claimant who is denied a claim for 
benefits, written notice setting forth in a manner calculated to be understood by the claimant:  

(1) The specific reason or reasons for the denial;  

(2) Specific reference to pertinent Plan provisions on which the denial is 
based;  

(3) A description of any additional material of information necessary for the 
claimant to perfect the claim and an explanation of why such material is necessary, and  

(4) An explanation of the Plan’s claim review procedure.  
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C. Right to Request Hearing on Benefit Denial 

Within sixty (60) days after the receipt by the claimant of written notification of 
the denial (in whole or in part) of his claim, the claimant or his duly authorized representative, 
upon written application to the Plan Administrator, in person or by certified mail, postage 
prepaid, may: (1) request a review of such denial; (2) review pertinent documents; and (3) submit 
issues and comments in writing.  

D. Disposition of Disputed Claims 

Upon its receipt of notice of a request for review, the Plan Administrator shall 
make a prompt decision on the review. The decision on review shall be written in a manner 
calculated to be understood by the claimant and shall include specific reasons for the decision 
and specific references to the pertinent Plan provisions on which the decision is based. The 
decision on review shall be made not later than sixty (60) days after the Plan Administrator’s 
receipt of a request for a review, unless special circumstances require an extension of time for 
processing, in which case, a decision shall be rendered not later than one hundred-twenty (120) 
days after receipt of a request for review. If an extension is necessary, the claimant shall be given 
written notice of the extension prior to the expiration of the initial sixty (60) day period. If notice 
of the decision on the review is not furnished in accordance with this section the claim shall be 
deemed denied  

E. Preservation of Other Remedies 

After exhaustion of the claims procedures provided under this Plan, nothing shall 
prevent any person from pursuing any other legal or equitable remedy otherwise available.  

ARTICLE XI 
AMENDMENT OR TERMINATION OF PLAN 

A. Permanency 

While the City fully expects that this Plan will continue indefinitely, due to 
unforeseen, future business contingencies, permanency of the Plan will be subject to the City ‘s 
right to amend or terminate the Plan, as provided below.  

B. City’s Right to Amend 

The City reserves the right to amend the Plan at any time and from time-to-time, 
and retroactively if deemed necessary or appropriate to meet the requirements of Code Section 
105, or any similar provisions of subsequent revenue or other laws, or the rules and regulations 
in effect under any of such laws or to conform with governmental regulations or other policies, 
to modify or amend in whole or in part any or all of the provisions of the Plan; provided, 
however, that no such modification or amendment shall make it possible for any Health FSA 
Account Balance to be used for, or diverted to, purposes other than for the exclusive benefit of 
Participants and their beneficiaries under the Plan.  This Plan may be amended by a written 
resolution adopted by the City.  
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C. City’s Right to Terminate 

The City reserves the right to discontinue or terminate the Plan at any time 
without prejudice.  This Plan may be terminated by a written resolution adopted by the City.  

ARTICLE XII 
GENERAL PROVISIONS 

A. No Employment Rights Conferred 

Neither this Plan nor any action taken with respect to it shall confer upon any 
person the right to be continued in the employment of the City.  

B. Payments to Beneficiary 

Any benefits otherwise payable to a Participant following the date of death of 
such Participant shall be paid to his spouse, or, if there is no surviving spouse, to his estate.  

C. Nonalienation of Benefits 

No benefit under the Plan shall be subject in any manner to anticipation, 
alienation, sale, transfer, assignment, pledge, encumbrance, or charge, and any attempt to do so 
shall be void.  No benefit under the Plan shall in any manner be liable for or subject to the debts, 
contracts, liabilities, engagements, or torts of any person.  If any person entitled to benefits under 
the Plan becomes bankrupt or attempts to anticipate, alienate, sell, transfer, assign, pledge, 
encumber, or charge any benefit under the Plan, or if any attempt is made to subject any such 
benefit to the debts, contracts, liabilities, engagements, or torts of the person entitled to any such 
benefit, except as specifically provided in the Plan, then such benefit shall cease and terminate in 
the discretion of the Plan Administrator, and he may hold or apply the same or any part thereof 
to the benefit of any dependent or beneficiary of such person, in such manner and proportion as 
the Administrator may deem proper.  

D. Mental or Physical Incompetency 

If the Plan Administrator determines that any person entitled to payments under 
the Plan is incompetent by reason of physical or mental disability, he may cause all payments 
thereafter becoming due to such person to be made to any other person for his benefit, without 
responsibility to follow the application of amounts so paid. Payments made pursuant to this 
Section shall completely discharge the Plan Administrator and the City.  

E. Inability to Locate Payee 

If the Plan Administrator is unable to make payment to any Participant or other 
person to whom a payment is due under the Plan because he cannot ascertain the identity or 
whereabouts of such Participant or other person after reasonable efforts have been made to 
identity or locate such person (including a notice of the payment so due mailed to the last known 
address of such Participant or other person as shown on the records of the Employer), such 
payment and all subsequent payments otherwise due to such Participant or other person shall be 
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forfeited seven (7) years after the date such payment first became due.  

F. Requirement of Proper Forms 

All communications in connection with the Plan made by a Participant shall 
become effective only when duly executed on forms provided by and filed with the Plan 
Administrator.  

G. Tax Effects 

Neither the City nor the Plan Administrator makes any warranty or other 
representation as to whether any payments received by a Participant hereunder will be treated as 
includible in gross income for federal or state income tax purposes.  

H. Multiple Functions 

Any person or group of persons may serve in more than one fiduciary capacity 
with respect to the Plan.  

I. Gender and Number 

Masculine pronouns include the feminine as well as the neuter gender, and the 
singular shall include the plural, unless indicated otherwise by the context.  

J. Headings 

The Article and Section headings contained herein are for convenience of 
reference only and shall not be construed as defining or limiting the matter contained thereunder.  

K. Applicable Laws 

The provisions of the Plan shall be construed, administered, and enforced 
according to applicable Federal law and the laws of the State of Delaware.  

L. Severability 

Should any part of this Plan subsequently be invalidated by a court of competent 
jurisdiction, the remainder thereof shall be given effect to the maximum extent possible.  

IN WITNESS WHEREOF, we have executed this Plan Agreement the date and 
year first written above.  

       THE CITY OF MILFORD, DELAWARE 

 

 

       By:        





CITY OF MILFORD 
BOARD OF ADJUSTMENT MEMBERS 

 
 
  
 

Sam Johnson 
3 Year Term 

Appointed: 02/2010 
Term Expiration:  02/28/2013 

 
Frank Bason 
2 Year Term 

Appointed: 02/2010 
Term Expiration:  02/28/2012 

 
Keith Gramling 

1 Year Term 
Appointed: 02/2010 

Term Expiration:  02/28/2011 
 

Vacant Position 
 

Vacant Position 
 
 

Tim Willard 
City Solicitor 

 
Christine Crouch 

Recording Secretary 
 
 
 

*All terms begin 03/01 
 
 
 

All correspondence is to be mailed to: 
 

Planning Commission 
c/o Planning Department 

201 S Walnut Street 
Milford, DE  19963 
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