MILFORD CITY COUNCIL
MINUTES OF MEETING
October 13,2008
The Regular Monthly Meeting of Milford City Council was held in the Meeting Room of the Delaware Rural Water
Association Facility at 210 Vickers Drive, Milford, Delaware on Monday, October 13, 2008.
PRESIDING:

Mayor Daniel Marabello

IN ATTENDANCE:

Councilpersons Irvin Ambrose, Michael Spillane, John Workman, James Oechsler, Jr.,
Owen Brooks, Jr., Douglas Morrow, James Starling, Sr. and Katrina Wilson

ALSO:

City Manager David Baird, Police Chief Keith Hudson and City Clerk/Recorder Terri Hudson

COUNSEL:

City Solicitor Timothy Willard

Mayor Marabello called the Monthly Meeting to order at 7:30 p.m.

INVOCATION & PLEDGE OF ALLEGIANCE
Following the Pledge of Allegiance, Councilman Starling gave the invocation.

APPROVAL OF MINUTES

Mr. Brooks moved for approval of the September 8, 12, 22 and 29,2008 minutes as submitted with Mr. Morrow
seconding.
When asked for questions, Mr. Spillane said that at the last meeting council voted to approve a convenience store with
gas pumps. He said the vote was only for a convenience store with gas pumps and he did not see anything about a car
wash.

Solicitor Willard advised that a car wash is a conditional use under the C-3 and Mr. Spillane is questioning if that was
permitted based on the application. He will need to follow up on the original application in addition to the notice that was
advertised. He explained to Mr. Spillane that council is addressing the minutes at this point and the issue before the
council is whether or not they accurately reflect what occurred during those meetings. This is a separate issue that Mr.
Willard will look into.

Mr. Spillane said if council approves the minutes, that means we will only allow a store with pumps. Mr. Willard said
that is not correct and the approval of the minutes means they accurately reflect what was said at the previous meetings.
The Two Farms/Royal Farms issue will be discussed later in the meeting when the definition of gasoline station is
considered. He explained Mr. Spillane is referring to a substantive separate issue that has absolutely nothing to do with
the minutes. The minutes should reflect what occurred at a previous meeting(s).

Mr. Spillane said that does not confirm any votes taken at the last meeting. Mr. Willard reiterated no, council is approving
the minutes which reflect what occurred at the previous meeting, regardless of whether you voted against something that
passed even though you disagree and feel it should not have passed.

Mr. Spillane then stated that the vote is not solidly in place now. Council members and Mr. Willard all responded by
saying the vote at the meeting that passed by a 4 to 3 vote was to approve a convenience store with gas pumps. However,
no car wash was discussed and that is not in the minutes.

Mr. Willard said that without the full record, he is unable to give an opinion. However, what Mr. Spillane is discussing
is a separate issue from the minutes being approved'
Motion carried by a 7 -l vote. Mr. Spillane said he votes no because he is opposed. There was no explanation of any
proposed changes in the minutes.
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RECOGNITION
Swearing in of 2d lilard Councilman-James A. Oechsler, Jr./The Honorable John D. McKenzie

With his hand on the bible and his family by his side, newly appointed Councilman James Oechsler, Jr. was administered
the Oath of Office by State Magistrate John D. McKenzie.
After its conclusion, the newly appointed Second Ward Council Member signed his Oath of Office.'
Gary Emory 30 Years of Semice
Mayor Marabello then presented Parks and Recreation Director Gary Emory with the following tribute for thirty years

of

service with the City of Milford:
Whereas, Gary Emory began a productive and challenging career with the City of
the newly created Parles and Recreation Department on September I I, 1978;

Milfurd as a Program Supemisor in

Wereas, Gary Emory was very successful in advancing his career and within three yeqrs, was named Director of Milfurd
Parlrs and Recreation:
llhereas, During

the

past three decades, he has overseen the development of a broad spectrum ofprograms and activities

for all ages;
Whereas, Under his direction, over 100 acres of parkland has been created to provide recreationalfacilities and services

_

for

the residents of the City of Milford;

Whereas, Supported mainly through grant funding, he has planned, developed and seen the
Gre enway come to

Mispillion Riverwalk and

fruition ;

Whereas, Gary Emory's vision and guidance have made the Mispillion Greenway and the City of MiAord one of the most
impressive urban areas in the State of Delaware.

Now, Therefore, Be It Resolved, that on this I3h day of October, 2008, Moyor Daniel Marabello and the City Council
the City of Milford do hereby congratulate Gary Emory on his many accomplishments and recognize his thirty years
distinguished service to our community.

of
of

It Further

Resolved, that we express our appreciation for his leadership and commitment and encourage him to
continue to use his gifts and talents to improving and beautifuing this community thereby making it a better place for
future generations.
Be

The council and audience then gave Mr. Emory a standing ovation. Mr. Emory introduced his wife, Cindy, and attributed
a great deal ofsuccess to the support ofhis staffover the past thirty years.

MONTHLY POLICE REPORT
Mr. Morrow moved for acceptance ofthe monthly police report submitted by Chief Hudson, seconded by Mr. Workman.
Motion carried.

-

CITY MANAGER'S REPORT
City Manager Baird read the following report into record:

Cin Hall
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The maiority of the furnishings were delivered on Monday, October l3th. The majority of the final repairs have been
completed and we anticipate holding the October 27th City Council meeting at city hall. I have asked Richard Carmean
to coordinate the rededication of city hall and the dedication of the Council Chambers. This is tentatively being scheduled
for the November 24'h or December B'h Council meeting. Options continue to be evaluatedfor the best use of the lower
level of the building. I am requesting the Mayor appoint a council committee to assist in the evaluation of the available
options.
Sewer I&I Project
The city interviewedfour engineeringfirms to conduct the

I&I study on the city's sewer system. Those interviewed were
George, Miles and Buhr (GMB), Davis, Bowen & Friedel (DBF), URS, and Cabe. Following the interviews, (JRS was
selected and we will now negotiate a contract with URS. Once the controct is developed, it will be forwarded to Ctty
C ounc il

for

c

ons ide r at i on.

Electric System Improvements
Rick Carmean and I have been meeting with Delmarva Power in an effort to finalize the terms associated with providing
a new interconnectfor the new substation. In addition, we are working to develop a partnership with Delqware Electric
Cooperative for them to participate in the improvements as they are looking to make improvements to a DEC substation
on Holly Hill Road. Current discussions have the city and Delaware Electric Cooperative purchasing land for the
connection and constructing the new transmission line from the area of the DSWA facility on Rt. I I3 to the location of
the new substation. DP&L will be constructing the infrastructure for the interconnection with the curuent transmission
line.
S.E. Front Street Improvements
City staff has been workingwith DeIDOT regarding improvements on S.E. Front Street. DeIDOT is considering providing
construction funding to the city to complete the DeIDOT portion of the project and have the entire project (paving,
curbing, ADA ramps, and sidewall<s) completed as a city project. The City Engineer is working with DBF to determine
if this would be an optionfor the city to consider. From a construction coordination standpoint, it does pose many benefits
includingstreamliningthe constructionprocess. Wewant to make sure enoughfundingis providedto complete the project.
Once the options have beenfully evaluated, a recommendation will be forwarded to City Council.

Identity Theft
The city is required to comply with the Federal Trqde Commission's @fC) Identity Theft Red FIag Rule. The rule requires
utilities to develop an "Identity Theft Prevention Program. " The program consists of selecting methods to detect redflags
when accounts arefraudulent, procedures to prevent the establishment offalse accounts, procedures to ensure existing
accounts are not being manipulated, and procedures to respond to identity theft. The city is working with the National
Rural lf/ater Association (NRWA) and DEMEC to develop a policyfor adoption. I anticipate having a policy ready by
the October 27th meeting but at the latest the first meeting in November.

Initially the FTC said that public utilities would be exempt from these regulations. However, in the past sixty to ninety
days that position has been changed and we are now required to adhere to that policy.
Comprehensive Land Use Plan Meeting
On Monday, October 20'h, City Planner Gary Nonis and I will be holding a public workshop to discuss the open space
proposal East of Route I in the city's draft of the comprehensive plan. The purpose of the meeting is to provide an
opportunityfor residents of the area to provide input as it relates to the proposed lsnd use requirementsfor the designated
open space area east of Route l. Notice has been sent to property owners in the impacted areas and a copy posted on the
city's website. The meeting will be held at the Milford Public Library and will begin at 6:00 p.m.
A public hearing will also be held during the Planning Commission Meeting on Tuesday, October 21" at the Delaware
Rur al Wat er As s o c iat ion fac il ity.

The city manager then reported on the status of the Bond property at the corner of Front and Church Streets. Because the
two properties are connected, there is the potential of possible damage to the neighboring property which is occupied and
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owned by another person. The city has asked for a structural engineer to provide a report detailing how the building
be demolished so that every measure of safety is taken to minimize any damage to the adjoining property.

will

Mr. Baird said that according to Dan Bond, the report was in the process of being prepared and was expected to be
completed in two weeks. After two weeks passed with no response, a new structural engineer was hired with the intent
to have the report within the next week to ten days.
He advised a chain link fence is being installed around the property to provide more security.

Mr. Workman recommended that besides installing the fence, the materials and other debris on the property be removed
including the commode on the second floor which is an eyesore when coming into town.

Mr. Baird then advised that he, along with former City Manager Richard Carmean, will attend a DEMEC meeting on
Wednesday at which time rates and contracts will be discussed. He agrees this is a good time to purchase power. He will
have some additional information following that meeting.
It is Mr. Ambrose' impression that energy prices will not have a big impact because we mainly purchase power from plants
that use natural gas. Mr. Baird explained it is a variety and includes both natural gas and coal and expects decreasing
energy costs as a result.

Mr. Brooks referred to the Southeast Front Street improvements between McColley and Marshall. He explained that
coming in town, there is a curb, an area of dirt and then sidewalks on the right side. He asked if the curbing will be placed
directly next to the sidewalk.
Mr. Baird believes the current proposal was to extend the sidewalk to the current curb. However, the road will not be
widened.

Mr. Brooks reported there are five to six cars that park on the curb in that area that should not park on the new curb. He
asked if there is any way to extend the road to allow more spacing for parking. Mr. Baird does not think the curb line can
be moved.

Mr. Ambrose asked the status of exploring the possibility of underground utilities in this area. Mr. Baird advised that the
phone company provided an estimate of $6 million to bury phone lines on Southeast Front Street from Church Street to
Rehoboth Boulevard.

In an attempt to determine the best use of the lower level of city hall, Mayor Marabello appointed Mr. Workman
Chairman and Ms. Wilson, Mr. Spillane and himself as members.

as

Mr. Workman moved to accept the City Manager report and the appointment ofthe City Hall Review Committee, seconded
by Mr. Spillane. Motion carried.
Mayor Marabello then reported the recycling program saved the city $2,555.72 for the month of August.

COMMITTEE REPORTS
Nothing reported.

COMMUNICATIONS
Nothing reported.
UNFINISHED BUSINESS
Adoption of Ordinance 2008-17/City of Milford 2008 Bonds
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AUTHORIZTNG THE ISSUANCE OF GENERAL OBLIGATION BONDS, SERTES OF 2008 (THE "2008 BONDS"),
TO PROVIDE FUNDS FOR AND TOWARD A CAPITAL PROGRAM; COVENANTING TO BUDGET,
APPROPRIATE, AND PAY DEBT SERVICE ON THE 2OO8 BONDS AND PLEDGING THE FULL FAITH, CREDIT

AND TAXING POWER OF THE CITY FOR PAYMENT OF THE 2OO8 BONDS; SETTING FORTH THE
SUBSTANTIALFORMOFTHE2OO8 BONDS; SETTING FORTHTHEMAXIMUMPRINCIPALAMOUNTOFAND
INTEREST RATE ON, AND OTHER DETAILS OF THE 2008 BONDS; PROVIDING FOR THE SALE OF THE 2008
BONDS AND AUTHORIZING THE ACCEPTANCE OF A PROPOSAL FOR THE, PURCHASE OF TIIE 2OO8 BONDS;
AUTHORIZING THE APPOINTMENT OF A PAYING AGENT: AND AUTHOzuZING OTI{ER NECESSARY
ACTION.
WHEREAS, the City of Milford, Delaware (the "City") is granted the power by its charter, as adopted by the Delaware
GeneralAssembly, as amended (the "Charter"), to incur indebtedness and to issue bonds within certain limitations and
for certain specified purposes, including capital projects; and
WHEREAS, the City has determined to undertake a capital program (the "2008 Capital Program") consisting of: (i)
replacing the Fisher Avenue pumping station, removal and flow diversion from the Washington Street pumping station
(PS No. l), infiltration and inflow study and removal projects, and extension of sewer to areas currently not served by
public sewer and the acquisition of land and construction of a new electric substation, and associated transmission line
and distribution system improvements (ii) payment of costs associated with the issuance of the 2008 Bonds (as defined

below);and
WHEREAS, the City is granted the power by its Charter to borrow money, and to secure the payment of the same by
pledging the faith and credit of the City for purposes of financing the 2008 Capital Program; and
WHEREAS, the City may borrow money for the 2008 Capital Project through the incurrence of debt and issue bonds
within certain limitations with the approval of the qualified voters of the City for the issuance of any such bonds; and
WHEREAS, on November 26,2007, the City adopted a resolution (the "Resolution") proposing the approval of the 2008
Capital Program, which also included a statement of the time and place for a public hearing; and
WHEREAS, the City caused to be timely published in The Delaware State News, a notice of the public hearing and to
further post advertisements as required by the Charter; and
WHEREAS, on January 14,2008, the City held the duly advertised public hearing, adopted a resolution directing that a
special election be held on February 23,2008 for the qualified voters of the City to vote for or against the proposed
borrowing and adopted a resolution finally authorizing the incurrence of debt evidenced by the 2008 Bonds pending the
results of the special election; and
WHEREAS, at such special election held on February 23,2008,the qualified voters ofthe City approved such borrowing
by a majority vote; and
WHEREAS, the City intends to issue its 2008 Bonds as general obligations, in an aggregate principal amount not to exceed
$10,000,000 proceeds of which will be used to finance the 2008 Capital Program; and
WHEREAS, the City will receive a proposal for the purchase of the 2008 Bonds at a private negotiated sale and appoint
the underwriter (the "Underwriter") and award the sale of the 2008 Bonds in accordance with the terms of this Ordinance;
and

WHEREAS, the City, in reliance on advice of Public Financing Management Inc., the City's financial advisor and the
Underwriter, may determine that it is in the City's financial interest to obtain a municipal bond insurance policy insuring
prompt payment of principal and interest on the 2008 Bonds; and
WHEREAS, the City now desires to authorize the issuance of the 2008 Bonds, to set forth the form of the 2008 Bonds,
maximum final maturity dates and certain other terms and provisions relating to the 2008 Bonds, to authorize the sale of
the 2008 Bonds pursuant to a Bond Purchase Agreement between the City and the Underwriter (the "Bond Purchase
Agreement") and to authorize the acceptance of a municipal bond insurance policy, if appropriate.
Dates:

Adopted: October 13, 2008
Effective: October 23, 2008
Attorney Tim Anderson of Pepper Hamilton Law Firm, Bond Counsel for the City of Milford was present. He advised
the ordinance being presented for finalapproval authorizes the issuance of General Obligation Bond Series of 2008 to
provide funds for and toward a capital program. The ordinance is known as a perimeter ordinance and the issuance of the
bond can only be effectuated provided a bond purchase contract is executed. It contains business terms, one of which is
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if the bond issue itself is less than $10 million, the final maturiw on the bonds beins no later than 2033 and the averase
rate of interest on the debt beins 5%.

It was confirmed that the rates cannot exceed 5o/o. Mr. Anderson explained the only type of bond purchase contract
required is one that will require interest rates to be 5%o or less. If the rates exceed 5%iothere is no legal authority to execute
the contract.

Mr. Anderson further explained that bond insurance is only obtained when the purchase of the bond insurance, including
the premium, allows for an overall lower debt service then if you would not have the bond insurance. He said that even
if you end up paying more in the beginning, if you are going to have a lower amount of interest on the bonds over the
course of twenty-five years, it is thought you will save well above whatever the initial premium was. Those type studies
are conducted by the financial advisor as well as the business team prior to purchasing the bond insurance.

Whenaskedaboutthepossibilityofbeingselfinsured,Mr.Andersonadvisedthereisnowaytoselfinsurebonds. There
is a bond market with and certain bond insurers are recosnized FSA and MBIA. The established financial institutions are
chosen to insure the bonds.
He explained that if an insurance policy is obtained on the bonds, the bond holder will obtain at least their principal
amount. lf it is a S100,000 investment, they will get that. If there is a problem with the bonds, the bond insurer will step
in, pay off the bond holders and then try to obtain the best deal they can for themselves.
In regard to a previous concern expressed that2lYo or $2 million can be spent by the bond issuer for stabilization, blending
purposes and other expenses, Finance Chair Ambrose explained that presently, the rates are unfavorable to issue the bonds.
Therefore, Finance Director Jeff Portmann is proposing the initial costs incurred on these projects be spent out of the
reserve accounts. If more than 20Yo is spent, we cannot reimburse ourselves anything over the 20oh. We need to make
sure we did not spend over $2 million of the city's money in order to be reimbursed the entire amount.

Mr. Anderson said there is a concept in the tax laws which in order that bonds be issued at a lower tax exempt rate, the
proceeds ofthe tax exempt bonds must be used to pay for current and future costs, and not for payment ofprior costs
absent the approval of a reimbursement resolution.
However, the costs of certain projects may be unknown or there is a wait for the market to change in order to issue the
bonds. They provided a provision that if you approve or reimburse a resolution which names a specific project you plan
to reimburse with proceeds of a specific bond issue in the next eighteen months, then you can go back to those costs.
Those involve specific costs such as preliminary expenditures, engineering costs, architectural studies and some brick
and mortar costs.
It was then pointed out the land costs for the electric project has been allocated from the city reserve funds.

Mr. Anderson also said that the proceeds for tax exempt bonds on a project need to be spent within three years of their
issue date. As a result, a project cannot be started too early especially if you expect your project will take longer than that
time frame.
Mr. Ambrose then referred to a previous statement regarding the possibility of a lower rate if handled earlier and pointed
out the city had not reached an agreement with Delmarva Power at that time. If we had borrowed that money and the city
was unable to work out a deal with Delmarva Power for a long period of time, we could easily be beyond that three year

limit.

Mr. Spillane confirmed that if the city uses its funds, we have the right to collect that back out of this 20%o. He asked if
the buyers who have additional costs are able to take those costs out of the 20Yo as well. Mr. Anderson stated no and
referred back to the type of costs that can be reimbursed. Closing costs, bond insurance, legal fees, financial fees and
related costs do come out of bond proceeds. However, those are typically in the range of one to two percent. Mr. Ambrose
also explained that those costs are agreed up front and not part ofan open ended contract.
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Mr. Anderson added that establishing those costs early makes it able to determine down to $5,000 increments how many
bonds will need to be issued to cover the costs of the contract.

Mr. Spillane verified that once the final costs come in and we don't like it, we have the right to turn it down. Mr.
Anderson explained that until the bond purchase contract is executed, there is no legal obligation to issue the bonds. Once
the contract is executed. thev are issued.

Mr. Ambrose noted that incremental increases have been in place over the past three years in our enterprise accounts to
cover the bond costs. The current rates will cost more than we have coming in and the reason the bonds have not yet been
issued.

Mayor Marabello confirmed the closing costs for $10,000 are not $2 million as was previously claimed, but is expected
to be around $200,000. Mr. Anderson reiterated that the $2 million are for reimbursement for project costs as has been
previously explained.

Mr. Anderson added that the rate is an average rate of interest obviously weighted to the various maturities.

Mr. Spillane then asked if because we have money in the bank do we need to borrow the full $10 million or spend some
of our own money. Mr. Baird explained we have actually limited our borrowing request approved by the voters in
February based on the cash on hand. We are proposing using the bulk of that cash in addition to the $ I 0 million for sewer
and electric improvements along with the $5 million for the water improvements. That would be in addition to our cash
on hand. Therefore, it will be a combination of both.
Mr. Ambrose advised the cost of the project will be more than $10 million.
Mr. Ambrose moved to adopt Ordinance 2008-17
roll call vote.

as presented, seconded by

Mr. Morrow. Motion carried by unanimous

Review of Amended Ordinance 2008-12/Subdivision Code/Chapter 200

City Planner Norris recalled this ordinance being reviewed by council on July 28,2008, August 25,2008, September 8,
2008 and on September 22,2008.

At the last meeting, he referred to Mr. Brooks suggestion to compare the ordinance requirements in other towns. He
reported that Seaford includes water bodies as passive or action recreation. Smyrna, New Castle and Middletown are mute
on the subject and Lewes' calculation for net development acreage subtracts existing streets, stormwater facilities
including swales, retentions, basins and wetlands.
The minor changes approved at the September 22d meeting have been incorporated into the amended ordinance being
presented this night.

Mr. Spillane stated he talked about topsoil issues that night which he addressed after he had gone to a couple of colleges
to obtain the information. He was concerned about the proper term of topsoil and how much should be put down.
However, he does not see that in the ordinance though the city manager said it would be included.

Mr. Baird referred to the top soil information in the council packet. He read 'no topsoil shall be removed from the site
or used as fill. Topsoil moved during the course of construction shall be redistributed to provide adequate cover as
determined by the city engineer to all areas of the subdivision and shall be stabilized by seeding and planting.'
Mr. Baird said he has discussed this with Mr. Spillane and followed up with the city planner and city engineer. They
decided it was best to include the technical detail of the topsoil requirements in the Standards Specifications for
Construction in New Subdivisions. That is where the technical details for construction are contained. Topsoil protection
is referenced and needs to be provided in adequate cover as determined by the city engineer. An amendment will be done
to the technical specifications to include some language to address Councilman Spillane's concern.
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Mr. Spillane said he is concerned because the code is on the internet and then he learned there was another construction
code in the planning section. He said he did not realize there are other codes in other places. He wants the topsoil issue
made part of the subdivision code in addition to the construction code.

He said that the USDA helped him write this and believes it is an adequate meaning of topsoil.

Mr. Baird reiterated it would be more appropriate in the standard specifications which is referenced in the subdivision
code. He explained those specifications include more detailed information. Developers are aware of that document and
refer to it for specific information.
Mr. Workman asked if it is possible for a developer to get around it because of the way it is worded; Mr. Baird does not
believe so because the subdivision code references it must be constructed to city specifications.
When the plans are submitted for review by the city engineer, he is comparing the specifications submitted to both the
subdivision ordinance and standard specifications.

Ms. Wilson asked why Mr. Spillane would not be satisfied with it becoming part of the standard specifications which is
an official document used by the contractors and city staff. Mr. Spillane said he personally looked at the code for three
years and was unaware of another document that contractors used. Ms. Wilson explained that is why we have a city
manager, city engineer and city planner and other staff members who are aware of these requirements and checklists.

It was then confirmed that Mr. Baird intended to add more detailed information regarding topsoil in the
specification document because it was a much better fit than to add those details to the subdivision code.

standard

Mr. Spillane then asked it be sent back to the planning commission for their review and to include the top soil
specifications. Mr. Baird then read a section from the subdivision code that requires utility and street improvements to
be in accordance with standard specifications issued by the city engineer and that all construction drawings must be
submitted to the city engineer.

Though it was agreed that contractors or developers are aware of these specifications, Mr. Spillane wants to make sure
our private citizens know all the codes and not just what is in the general code.
The ordinancewill bepresented

forfinal adoption afterthe planningcommissionreviewsthe changes approved by council.

Marshall Pond Ownership Dispute
Mayor Marabello advisedthatbecause of potential litigation involved in this matter,

itwill

be discussed in executive

session.

City Solicitor Willard noted that Steve Billings is in the audience and advised he had submitted a memo to council with
his legal opinion. He agrees that because it is a pending legal matter, it is appropriate for executive session. Council will
then decide how to proceed.
NEW BUSINESS
Homestead/Extension Request #2/Preliminary Major Subdivision and Conditional Use (PUD)
Tax Map MD- I 6- I 7 3. 00-0 I -0 1. 00. 000
Ring Lardner of Davis, Bowen and Friedel, Incorporated, representing the equitable owner Bolis Properties submitted the
following request dated August 29, 2008:
On behalf of our client, Bolis Properties, we request a second twelve-month extension of the preliminary approvalfor the
Homestead Subdivision project (Tax Map/l MD-16173.00-01-01.00). Thefirst extensionwas granted by City Council on
October 8, 2007.
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We have received Fire Marshal and City Engineer qpprovalfor the project. We have received two reviewsfrom the Kent
Conservation District. The second review has four minor comments which haye been addressed. The only reason plans
have not been resubmitted to Kent Conservation Districtforfinal approval, is to be sure no changes are neededfor storm
drainage based upon DeIDOT's ongoing review.

The extent of offsite improvements roadway improvements result in an inyolved DcIDOT review process. We have
received four review letters from DeIDOT and have received numerous email comments. We have submitted one round
of revisions in the process thus for. We have also been in discussions with DeIDOT regarding the construction of a
roundabout on Canterbury Road at Church Hill Road in addition to the one proposedfor Canterbury Road and Airport
Road. The original developer has decided not to pursue this project anyfurther. The Owners have decided to enter into
a new agreement with Bolis Properties.

Bolis Properties has discussed with the Planning Department potential uses for the property and is currently pursuing
market studies and other due diligence. We are requesting this extension as an option for Bolis Properties that if other
land uses are notfeasible, then Bolis Properties canfinalize all other approvals within the next year.
Mr. Lardner followed up stating they are requesting a second 12-month extension on the subdivision originally approved
back in 2006. The project has received fire marshal and city engineer approval for the internal portion of the subdivision.
Two reviews were received from Kent Conservation District with four minor comments that will be addressed. They are
still working with DELDOT regarding off site improvements on Route 14, Canterbury Road and parts of Church Hill
Road.
He explained the original developer, Lacrosse Homes of Delaware is no longer involved in the project. Gary Bolis of Bolis
Properties has since entered into an agreement with the legal owner contingent on the approved preliminary plan being
presented for a 12-month extension.

Mr. Lardner advised that Mr. Bolis met with city staff to pursue one possibility of extending the business park onto the
Fry property along with some commercial and residential uses. A portion would need to be rezoned if that occurred. A
request was submitted for a change in the land use zoning of the comp plan that will go to public hearings with the
planning commission and council in October and November.

Mr. Bolis has asked for extension of the preliminary plan as option one. Another option is to expand the business park
and do some commercial and residential. The third option would be this project no longer exist at the end of this next
extension.
It was confirmed that the previously approved plans are still in place because the land has never changed ownership. While
Lacrosse Homes had a contractual interest in the property, in August 2008, Bolis Properties purchased Lacrosse interests
and part of that agreement included the approvals and plans already completed.
When asked what the hardship is, Mr. Lardner explained that three-quarters of a million dollars worth of work has been
completed on this project. If this project does not go forward, that money is completely lost and any new developer would
have to start from the beginning which could take another two to three years.

It was confirmed that Lacrosse Homes had requested only one extension though several public hearings took place when
revisions were made to the original plan. The current zoning is residential and commercial. The rezoning is part of the
subdivision of the 186 acres where approximately 40 commercial acres will be rezoned to 2 acres. Those 2 acres would
remain commercial outparcels to serve the subdivision and surrounding residential areas.

Mr. Lardner said this will be the last request for an extension.
When asked if because they would fall under the new codes adopted since their original approval. Mr. Baird said they
would proceed under the code in place at the time of their approval noting the new subdivision code has not yet been
adopted. Mr. Spillane suggested a condition of the extension be added that they fall under any new code.
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Mr. Ambrose moved to grant the request for a l2-month extension of the preliminary major subdivision plan, seconded
by Mr. Starling. Motion carried by a6-2 rollcall vote.

Mr. Spillane voted no because he wants them to fall under the new code.
Mr. Workman votes yes because ofthe hardship of the amount of potential money that could be lost

as a result

ofthe work

already completed.

Mr. Oechsler votes no because he would like to see a revised plan showing how many houses are planned and prefers the
industrial park be extended to this area.
Introduction of Ordinance 2 008-B/Re s idential Rental Operating Licens e/C hapter I 80

Mr. Baird presented the amended Residential Rental License
ordinance and replaces it with the following new ordinance:

for introduction. This ordinance repeals the current

AN ORDINANCE TO AMEND THE CODE OF THE CITY OF MILFORD, CHAPTER IBO THEREOF, ENTITLED
KESIDENTIAL RENTAL OPERATING LICENSE, FORTHE PURPOSE OF AMENDING THE LICENSE FEE
NOW, THEREFORE, THE CITT OF MILFORD HEKEBY ORDAINS:

l.

The Code of the City of Milford is hereby amended by deleting and repealing Chapter I80, Residential
Rental Operating License, in its entirety.

Section

Section 2.
The Code of the City of Milford is hereby amended by adding thereto anew chapter, to replace Chapter
180, hereinabove repealed, to be Chapter i,80, Residential Rental Operating License, to read as follows:
Section 3.

$

180-1. Title.

This chapter shall be htown as the "Residential Rental Operating License Ordinance."
S 180-2. Purpose.
This chapter is adopted to protect the health, safety and welfare of the City residents and to prevent deterioration of the

housing stock in the City.

S 180 3. Definitions.
For purposes of this chapter,
herein:

the

following terms, phrases, words and their derivations shall have the meanings given

Delqware.
- The City of Milfurd,
CODE OFFICIAL
The Building Inspector and/or Code Enforcement Ofiicial.
LANDLORD
A person and/or an authorized representative, heir, successor or assignee of a person who leases or
otherwise permits another person to occupy a rental unit for money or other consideration.
PERSON
An individual, proprietorship, partnership, corporation, association, or other legal entity.
fuENTAL WIT
- Any building or any portion of a building in which a person resides in consideration of which money
or other goods or services are paid or provided to the owner of such building, the owner's authorized representative or
another tenant.
TENANT-A person who occupies a rental unitfor which said person pays money or gives other consideration.
CITY

5180-4. Rental operating license required.
No landlord shall operate a rental unit in the City unless an application has been filed and a current rental operating
license has been issuedfor the specified rental unitfor the current year.
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$ 180-J. Applicationfor rental operating license and agreement to comply.
A. Every landlord shall applyfor arental operating license and shall agree to complywith all provisions of this and
any other applicable City ordinance.
B. The application shall be in theform provided by the Code Enforcement Department and shall be accompanied
by a check or money order payable to the City of Milfurd in the amount setforth by City Council.
C. It shall be unlm,ufulfor any person to operate any rental dwellingwithout obtaining a licensefrom the licensing
division of the department ofplanning and inspections in order to determine compliance. The license shall expire
annually on December 31. The fee for the annual license shall be $75.00 for each unit.
D. In the event that the licensefee setforth herein is not paid on the date due then the licensee shall incur a penalty
fee in the amount of $25.00 per monthper unit until the licensefee is paid
E. An owner whose license has been suspended shall pay a 5100.00 reinstatementfee.
F. The owner or occupant of any rental shall not be entitled to receive utilities until the licensefee required is paid
in full and City personnel shall refuse to provide sewage, water and electric to the property until satisfactory
proof is furnished that suchfee has been paid.
f I80-6. Contents of Applications.
A. Every landlord shall supply the following information to the City os part of the annual applicationfor a rental
operating license and agreement to comply:
I) The mailing and street address of the rental units.
2) Name of responsible party leasing the unit and telephone number at time of application.
3) The total number of persons living in the rental unit at time of application.
1) Landlord's name, mailing address and telephone number.
5180-7. Regulationsfor the issuance of licenses.
A. If violations are found that pose a health or safety risk to the tenants, the unit may be judged as unfit for
occupancy by the Code Official.
B- Expiration of permits. Each rental operating license shall expire on December 3 t of the year in which it was
issued. No prorating, rebate or refund shall not be made because of nonuse of the permit.
C. Timingfor reapplication.
I) Application to renew a rental operating license shall be made at least 60 days prior to the expiration date of
the current license.
2) When reapplication is made fewer than 30 days before the expiration date, the pendency of the application
will not prevent the expiration of the license.
D. Every rental unit owned shall have a "caretaker" designated by the owner.
l) The caretaker may be the property owner if residingwithin a I}-mile radius of Milford, Delsware.
2) The caretaker shall be an adult person(s) l8 years or older, specifically identified in writing by the owner on
the rental license application (stating name, address and telephone numbers) and reside in such proximity
to the City as to allow him or her to meet with the Code Enforcement Official at the rental unit within 2l
hours of receipt of notice from the Code Enforcement Officiat.
3) The caretaker shall be charged, by the owner, with responsibility and authority to deal with occupants of the
premises on behalf of the owner, to make repairs to the rental unit, to maintain the premises and the common
areas thereof, and to accept service ofprocess on behalfofthe owner.
4) Once notified of a defective condition and unless circumstances are beyond the caretaker's control, the
caretaker will be given an amount of time to make repairs as deemed reasonable by the Code Officiat.
5) The owner shall notifu the City in writing of any changes in the name, address, and/or telephone
number of the caretaker.
E. The owner is subject to penalties as defined in $ 180-gforfailure to comply.
5180-8. Inspections.

A.
B.

The Code Enforcement Official reserves the

right to inspect property at any time to insure compliance with all
property maintenqnce (Chapter 174), zoning (Chapter 230), and codes.
When such inspections are deemed necessary, the Code Enforcement Official will provide 24 hours' notice to the
owner or caretaker.
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I) Exceptions to this rule will apply when health or safety conditions exist that require immediate inspection.
A rental unit shall be deemed to be not in substantial compliance if:
I) There are one or more violations that pose a seriotn and substantial threat to the health, safety or welfare

C.

2)

ofthe occupants.

There are an extensive number of minor violations that, cumulatively, pose a significant threat to the health,
safety, andwelfare of the occupants.
D. When the Code Enforcement Official schedules an inspection, it is the responsibility ofthe property owner to make
sure the structure/property is ready by the time the inspector arrives on site.
I) If an inspection needs to be cancelled or rescheduled the Code Enforcer Officer must be notified by B:30 a.m.
the day of the inspection.
2) If an inspector anives onsite and the structure/property is not ready and the inspectionwqs not cancelled or
rescheduled, afee of $100 must be paid at City Hall before the inspection cqn be rescheduled.
E. When conditions of aproperty are such that cause more than onefollow up inspection,for the purpose of ensuring
compliance, afee of $50 per inspectionwill be imposed.$
S1

80-9. Violations ond penalt ie s ; enforcement.
Penaltyfor violation.
I) Any property ov)ner who shall violate any provisions of this chapter or whofails to comply with any notice
or order issued by a Code Enforcement Official pursuant to the provisions of this chapter shall be guilty of
violating the provisions ofthis chqpter and, upon conviction thereof, shall befined not less than $500 nor
more than 81,000. The minimumfine is not subject to suspension or reduction.
2) Except where an appeal is laken, each day of a separate and continuing violation shalt be deemed a separate

A.

offense.

Should the aforesaid penalties not be paid within 30 days of being assessed, and after notice of said failure is
served, then the property covered by this chapter will be assessed for the unpaid penalties, which shatt be
collected in the same manner and at the same time as City taxes.
C. If any of the cited violations are not remedied, the Code Enforcement Official shall revoke the residential rental

B.

D.

operating license.
The remedies contained within this section shall further not be exclusive, but shall be in addition to any other
remedy provided by law, so long as not inconsistent herewith, nor shall the invoking of any remedy or procedure
containedwithin this section preclude the pursuit of any and all other remedies, and the same are intended to be
cumulative.

Mr. Morrow asked if the city will be able to enforce this ordinance. Mr. Baird believes it will be enforced but recalls the
possibility of hiring a second code official who can handle the inspections proposed which these fees could help cover.
It was confirmed there was an error in the last definition which will be corrected.
Mr. Ambrose recalled the last ordinance did not require this fee from the large apartment complexes. Mr. Baird advised
that all apartment complexes will be required to pay this fee. A fee will be charged per rental unit.
Mr. Ambrose was also under the impression that when this was initially discussed, it was recommended a $50 fee per unit
would be assessed, but the proposed fee is $75. Mr. Baird explained that at that time, commercial units were also being
considered but the ordinance will only cover residential units which is the reason the $75 fee was proposed.

Mr. Spillane said that Hearthstone has not been approved

as part of the city and asked if this will be enforced there. He
pointed out that Hearthstone has a lot of condos and other buildings that are being rented. There are a number of things
not enforced out there because it is private property and it has not been turned over to the city and asked ifthat is the case
with this ordinance.

Mr. Baird explained that this ordinance will apply regardless of whether or not the land is private property.
Mr. Workman asked if the city pulls a landlord's permit, will the renters be given enough time to find another rental unit.
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He would not want to see these people on the street because the landlord is not doing something correctly.

Mr. Baird said that would be guided by the propefty maintenance code and determined by the violation. If there was an
imminent public safety issue, the residents ofthat property would need to be relocated though that falls under the landlordtenant code. The city comes in as a third pafty to enforce our regulations. The landlord is responsible to keep the property
up to code as is required by state code.
It was confirmed the landlord will be fined between $500 and $ 1,000 for not having
is also a penalty of $25 per month fee if not paid by the due date.

With its introduction at this meeting, final adoption is scheduled for October

a

rental license. Mr. Baird added there

27m.

lMashington Street Bridge Inspection Contract Proposal

Mr. Baird alluded to the following memo prepared by City Engineer Mark Mallamo dated October 1,2008:
The Washington Street Bridge, one of three bridges maintained by The City of Mi$ord, is in poor condition qnd in need
of structural repairs. I solicited a proposal for engineering services to determine the extent of structural deterioration,
calculate a load rating bqsed on thosefindings, and prepare a report with recommendations to repair or possibly replace
the bridge.
Pennoni Associates was chosenfor this work based on their previous experience inspecting this bridge and their extensive
bridge experience with DeIDOT. Pennoni Associates proposed not to exceed lump sum price of $ I I ,000.00 to complete
the needed work. Account 431-60-74 in the streets budget for bridges has $l5,000.00 to cover this work. The work can
be completed infour weeks after acceptance of the proposal.

Mr. Baird advised this is one of three bridges owned by the City of Milford. The other two are on Northwest Front Street
and Church Street. The bridge on Church Street was evaluated a few years ago and is in good shape. However, there are
issues regarding the Northwest Front Street and Washington Street bridge with the Washington Street bridge being the
biggest concern.
Depending on the extent of the work that needs to be done, there is a possibility the city can qualiff for some matching
funds through a federal highway program administered through the Delaware Department of Transportation.
Ms. Wilson moved to approve the proposal from Pennoni Associates notto exceed $l 1,000, to be paid from Account43l60-74, to complete the engineering work on the Washington Street Bridge, seconded by Mr. Ambrose. Motion carried
by unanimous roll call vote.
The current budget has $15,000 allocated for bridge repairs.

Interpretation of Two Farms/Royal Farms Conditional Use

Mr. Baird advised that he had received some correspondence from Councilman Spillane addressed to Mayor Marabello
in regard to the vote taken on the Two Farms Conditional Use application. He referenced the long debate at that meeting
about whether it was a gasoline service station or convenience store with gas pumps. Mr. Spillane provided some
additional information which was included in the council packets as well as a legal opinion from Mr. Willard.
Mr. Baird explained the root of the issue is we have a councilman who is attempting to appeal a decision made by city
council. There have been a number of conversations that followed with Mr. Spillane. As a result, Mr. Baird discussed
the matter with City Solicitor Tim Willard which lead to his response also included in the packet.
Mr. Baird is unsure how to proceed because city council had taken action on the matter which was, in his opinion, a done
deal. However, we are now revisiting the decision made two weeks ago which appears to be an appeal that council made
by a council member who voted against it.
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Mr. Morrow recalled the vote taken last month and at that time, the city solicitor gave his legal opinion though the mayor
also asked for a written opinion which was included in the packet. The vote was a democratic vote which passed by
majority vote.

Mr. Brooks does not feel it is done because it still goes before the planning commission and city council for final
subdivision approval. Mr. Morrow agrees but feels the conditional use issue that was addressed at the last meeting did
have a vote taken which passed by majority vote. If it comes back with another application, he feels that would be a
separate issue.

Mr. Workman then advised the applicant filled out the application which did not include a car wash which is a conditional
use in that zone. Council voted on the gas station or service station or convenience store with gas pumps which is another
conditional use in the C-3 zone. Therefore, in his opinion, council did not vote on the carwash which also requires a
conditional use vote and was not presented to council though it was included in the site plan.

Mr. Willard explained this issue is on the agenda tonight though the city manager is unsure what is expected by Mr.
Spillane. It is placed on the agenda for an interpretation of the first vote that was discussed in length by a number of
council members including Mr. Spillane at the September 22"d hearing. He agrees a vote was taken which passed by a
majority vote at that time. Mr. Willard added there is a section in the code that says if the application is denied, council
can bring it back for another vote. However, if an application is approved, and someone wants to appeal, it needs to go
to court. The decision is then reviewed by either Chancery Court or Superior Court.
The solicitor asked if council would be willing to allow him to review the record regarding the car wash issue with City
Planner Norris though he does not recall it being brought up at the council meeting. When they bring in the final site plan
which involves a lot more detail and more engineering, there may be a legitimate reason to re-notice the conditional use

if

a car wash should be included.

When asked if state law trumps Milford's local ordinances, Mr. Willard stated that he received Mr. Spillane's memo. The
night of the conditional use, Mayor Marabello suggested that council table the issue though the majority of council
indicated they understood the issue and requested a vote be taken. He referred to the New Castle County case which he
feels is similar to the Milford case.

Mr. Workman again asked if state code overrides the city codes; Mr. Willard said it depends whether there is a direct
contradiction or not. Often they do not apply. The state has a number of regulations as the federal government does on
gas stations. In this case, much of that will need to be abided by. In this case, council was applying the conditional use
and how it fits in relation to this application.
Mr. Spillane brought up the section of the code that states under service stations that no equipment for the service, gas or
oif shall be placed closer to any street or property than 20 feet; it also states that no portion of such structure of its
equipment shall be located within 500 feet ofthe premises of any school. Mr. Spillane asked if gas pumps are part of the
equipment for the service.

Mr. Baird said it appears that Mr. Spillane is attempting to open up debate that was decided upon by council's vote three
weeks ago. If council wants to undo its decision, then council needs to specifically address that by majority vote.
However, there appears to be a number of council members that do not want it re-opened based on the vote taken at the
September 22nd issue.

Mr. Workman said that beyond that issue, will council need to address the conditional use of a carwash which was not
addressed at that time.

Mr. Willard again reiterated that he needs to review the records and take into consideration the carwash issue which he
does not recall being addressed with regard to the application and notice.
Mr. Workman feels there is a loophole in our zoning code that this developer was able to get around. Council made the
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decision and though he is not in agreement with the decision, it is a done deal and council needs to move forward with the
decision made. However, council will need to look at this loophole and address it in a proper manner so it does not happen
again.

Mr. Morrow pointed out the amount of gasoline in the vehicles in the parking lot that I could be considered unsafe. The
gas pumps are highly regulated and include many current day safeguards.

Mayor Marabello concluded by saying the city solicitor has given an opinion and any alleged loophole needs to be
addressed by council as a separate issue. He feels that at this point, council needs to move forward.
Following a great deal of debate, the city manager said that to move this issue along, the decision needs to be based on
the vote taken three weeks ago on the conditional use for the application on the convenience store with gas pumps. That
decision was made by a majority vote which needs to be the end ofthat application. City council is in agreement that, from
a staff standpoint, he and Mr. Norris can put together a proposal to address the loophole and bring a proposal back to city
council for future consideration.
He said the decision made three weeks ago stands and the city

will move forward

based on that decision.

Mr. Willard will work on an ordinance which addresses the loophole. He will work on an ordinance that applies to the
500 feet that Mr. Spillane feels needs to apply to gasoline pumps and schools.
Mr. Spillane said he still has a problem with the equipment. Mr. Baird reiterated that he, along with Mr. Norris and Mr.
Willard will put some language together to bring it back to council. At that time, it can be debated. However, the decision
made three weeks ago needs to move forward.

MONTHLY FINANCE REPORT
Through the second month of Fiscal Year 2008-2009 with 16.6% of the fiscal year having passed, 25.28% of revenues
have been received and 17.93Yo ofthe operating budget expended.

Mr. Ambrose referred to the added page in the finance report that shows the four interdepartmental departments funded
by other departments listed on pages three to five. The expenses reported on page six are also included by departments
on pages three to five.
Following the review of the report, Mr. Workman moved to accept the monthly finance report, seconded by Mr. Morrow.
Motion carried.
There was atentative finance committee meeting scheduled at the finance building to discuss some proposed budget cuts.
However, Mr. Baird explained that meeting originally involved the finance director, finance committee chairman and
himself. He explained that a committee meeting falls under FOIA and must be recorded and minutes taken.

Mr. Ambrose confirmed that council was comfortable with allowing him to handle it with the city manager and finance
director and report back to council.

Mr. Ambrose said he will meet as originally planned on October 20ft at I l:00 a.m. and those wishing to attend are
welcome.

Mayor Marabello then asked for a change in the order of business and temporarily adjourn the regular meeting and go into
a workshop session in order to discuss the swale issue requested by Councilman Spillane. There were no objections.
Recess of Monthly Meeting

Mr. Workman moved to recess the monthly meeting and go into a workshop session, seconded by Mr. Spillane. Motion
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carried.

At9:23 p.m., Mayor Marabello recessed the monthly meeting of council for a short break.
Return to Monthly Meeting
Mayor Marabello reconvened the monthly meeting at 9:55 p.m.
Executive Session

Motion made by Mr. Workman to go into executive session reference a land ownership issue and personnel matter,
seconded by Mr. Brooks. Motion carried.
Mayor Marabello recessed the council meeting at 9:55 p.m. to go into executive session to conduct
attorney regarding potential litigation (land acquisition) and a personnel matter.

a discussion

with our

Return to Open Session

City Council returned to open session at l0:30 p.m.
No formal action was needed on the items discussed in executive session.

ADJOURN
Motion to adjourn the Monthly Council Meeting at l0:31 p.m. made by Mr. Morrow, seconded by Mr. Starling. Motion
carried.
Respectfu

lly submitted,

:lrr^rvW
Teni K. Hudson, CMC
Citv Clerk/Recorder

