AGENDA
Council Meeting

March 25, 2013
Milford City Hall - Joseph Ronnie Rogers Council Chambers - 201 South Walnut Street, Milford, Delaware

7:00 P.M.
COUNCIL MEETING
Call to Order - Mayor Joseph R. Rogers
Invocation
Pledge of Allegiance
Recognition
Communications
Unfinished Business
New Business
FY 2012-2013 Budget Adjustment/Legal Expenses/Police Department
Appointment of City of Milford Election Board
Adoption of Resolution 2013-09/Spring Clean-Up Week
Adoption of Resolution 2013-10/USDA Loan
Preliminary Major Subdivision Extension-CCM-Koelig, LLC on behalf of Wickersham Subdivision
*Executive Session - Personnel/Pursuant to 29 Del. C. §10004(b)(9) Personnel matters in which the names, competency and
abilities of individual employees or students are discussed
*Personnel Matter
Adjourn
SUPPORTING DOCUMENTS MUST BE SUBMITTED TO THE CITY CLERK IN ELECTRONIC FORMAT NO
LATER THAN ONE WEEK PRIOR TO MEETING; NO PAPER DOCUMENTS WILL BE ACCEPTED OR
DISTRIBUTED AFTER PACKET HAS BEEN POSTED ON THE CITY OF MILFORD WEBSITE.
This agenda shall be subject to change to include additional items including executive sessions or the deletion of items
including executive sessions which arise at the time of the public body's meeting.

020513 030713 031313 *032013 Late Addition-Added by City Manager/City Administration

City of Milford

2013 City of Milford Election Board:
Joanne Leuthauser

509 Ashley Way

422-3111

Phyllis Fox

200 E. Clarke Avenue

422-5236

Carole Mason

153 Barksdale Court, Hearthstone Manor

422-2809

03-12-13

Resolution
2013-09
SPRING CLEAN-UP WEEK
Now, Therefore, Be It Resolved by the Mayor and Council of the City of Milford, in Council met:
WHEREAS, it is desirous to promote the general cleaning of the City of Milford and improve
its overall beauty to the maximum enjoyment and benefit of all citizens and visitors; and
WHEREAS, we are fortunate to live in a community so abundantly blessed with natural assets
that we have a continuing responsibility to preserve our environment by keeping it clean, healthy and
in order by organizing and carrying out clean-up and fix-up projects which will enhance, restore and
maintain the beauty of all properties; and
WHEREAS, all maintenance and clean-up debris, including large and bulk items, shall be
placed for curbside pickup in order to exemplify cleanliness and beauty.
NOW, THEREFORE, I, Joseph R. Rogers, Mayor of the City of Milford, by the power vested
in me, do hereby proclaim the week of April 22, 2013 to April 26, 2013 “Spring Clean-Up Week” in
the City of Milford; in the case of inclement weather, “Spring Clean-Up Week” will be extended
through May 3, 2013.
IN WITNESS WHEREOF, I hereunto set my hand and caused the Seal of the City of Milford
to be affixed this 25th day of March 2013.

Mayor Joseph R. Rogers

City Clerk

Loan Resolution 2013-10
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILFORD, DELAWARE
Authorizing and Providing for the Incurrence of Indebtedness for the Purpose of Providing a Portion of the
Cost of Acquiring, Constructing, Enlarging, Improving, and/or Extending its
SOUTHEAST MILFORD WATER EXPANSION FACILITY TO
SERVE AN AREA LAWFULLY WITHIN ITS JURISDICTION TO SERVE.
WHEREAS, it is necessary for the City of Milford (herein after called Association) to raise a portion of the
cost of such undertaking by issuance of its bonds in the principal amount of $5,000,000 (Five Million Dollars)
pursuant to the provisions of the City Charter; and
WHEREAS, the Association intends to obtain assistance from the United States Department of Agriculture,
(herein called the Government) acting under the provisions of the Consolidated Farm and Rural Development
Act (7 U.S.C. 1921 et seq.) in the planning, financing, and supervision of such undertaking and the
purchasing of bonds lawfully issued, in the event that no other acceptable purchaser for such bonds is found
by the Association.
NOW THEREFORE, in consideration of the premises the City of Milford hereby resolves:
1. To have prepared on its behalf and to adopt an ordinance or resolution for the issuance of its
bonds containing such items and in such forms as are required by State statutes and as are
agreeable and acceptable to the Government.
2. To refinance the unpaid balance, in whole or in part, of its bonds upon the request of the
Government if at any time it shall appear to the Government that the Association is able to
refinance its bonds by obtaining a loan for such purposes from responsible cooperative or private
sources at reasonable rates and terms for loans for similar purposes and periods
of time as required by section 333(c) of said Consolidated Farm and Rural Development Act
(7 U.S.C. 1983(c)).
3. To provide for, execute, and comply with Form RD 400-4, "Assurance Agreement," and Form
RD 400-1, "Equal Opportunity Agreement," including an "Equal Opportunity Clause," which
clause is to be incorporated in, or attached as a rider to, each construction contract and
subcontract involving in excess of $10,000.
4. To indemnify the Government for any payments made or losses suffered by the Government on
behalf of the Association. Such indemnification shall be payable from the same source of funds
pledged to pay the bonds or any other legally permissible source.
5. That upon default in the payments of any principal and accrued interest on the bonds or in the
performance of any covenant or agreement contained herein or in the instruments incident to
making or insuring the loan, the Government at its option may (a) declare the entire principal
amount then outstanding and accrued interest immediately due and payable, (b) for the account
of the Association (payable from the source of funds pledged to pay the bonds or any other
legally permissible source), incur and pay reasonable expenses for repair, maintenance, and

6.
7.

8.

9.
10.

11.
12.

13.

14.

15.

16.

operation of the facility and such other reasonable expenses as may be necessary to cure the
cause of default, and/or (c) take possession of the facility, repair, maintain, and operate or rent
it. Default under the provisions of this resolution or any instrument incident to the making or
insuring of the loan may be construed by the Government to constitute default under any other
instrument held by the Government and executed or assumed by the Association, and default
under any such instrument may be construed by the Government to constitute default hereunder.
Not to sell, transfer, lease, or otherwise encumber the facility or any portion thereof, or interest
therein, or permit others to do so, without the prior written consent of the Government.
Not to defease the bonds, or to borrow money, enter into any contractor agreement, or otherwise
incur any liabilities for any purpose in connection with the facility (exclusive of normal
maintenance) without the prior written consent of the Government if such undertaking would
involve the source of funds pledged to pay the bonds.
To place the proceeds of the bonds on deposit in an account and in a manner approved by the
Government. Funds may be deposited in institutions insured by the State or Federal Government
or invested in readily marketable securities backed by the full faith and credit of the United
States. Any income from these accounts will be considered as revenues of the system.
To comply with all applicable State and Federal laws and regulations and to continually operate
and maintain the facility in good condition.
To provide for the receipt of adequate revenues to meet the requirements of debt service,
operation and maintenance, and the establishment of adequate reserves. Revenue accumulated
over and above that needed to pay operating and maintenance, debt service and
reserves may only be retained or used to make prepayments on the loan. Revenue cannot be used
to pay any expenses which are not directly incurred for the facility financed by USDA. No free
service or use of the facility will be permitted.
To acquire and maintain such insurance and fidelity bond coverage as may be required by the
Government.
To establish and maintain such books and records relating to the operation of the facility and its
financial affairs and to provide for required audit thereof as required by the Government, to
provide the Government a copy of each such audit without its request, and to forward to the
Government such additional information and reports as it may from time to time require.
To provide the Government at all reasonable times access to all books and records relating to the
facility and access to the property of the system so that the Government may ascertain that the
Association is complying with the provisions hereof and of the instruments incident to the
making or insuring of the loan.
That if the Government requires that a reserve account be established, disbursements from that
account(s) may be used when necessary for payments due on the bond if sufficient funds are not
otherwise available and prior approval of the Government is obtained. Also, with the prior
written approval of the Government, funds may be withdrawn and used for such things as
emergency maintenance, extensions to facilities and replacement of short lived assets.
To provide adequate service to all persons within the service area who can feasibly and legally
be served and to obtain USDA's concurrence prior to refusing new or adequate services to such
persons. Upon failure to provide services which are feasible and legal, such person shall have a
direct right of action against the Association or public body.
To comply with the measures identified in the Government's environmental impact analysis for
this facility for the purpose of avoiding or reducing the adverse environmental impacts of the
facility's construction or operation.

17. To accept a grant in an amount not to exceed $ -0- under the terms offered by the Government;

that the Mayor and City Council of the Association are hereby authorized and empowered to take
all action necessary or appropriate in the execution of all written instruments as may be required in
regard to or as evidence of such grant; and to operate the facility under the terms offered in said grant
agreement(s).
The provisions hereof and the provisions of all instruments incident to the making or the insuring of
the loan, unless otherwise specifically provided by the terms of such instrument, shall be binding
upon the Association as long as the bonds are held or insured by the Government or assignee. The
provisions of sections 6 through 17 hereof may be provided for in more specific
detail in the bond resolution or ordinance; to the extent that the provisions contained in such bond
resolution or ordinance should be found to be inconsistent with the provisions hereof, these
provisions shall be construed as controlling between the Association and the Government or assignee.

The vote was:

Yeas_________

Nays_________

Absent_________

IN WITNESS WHEREOF, the City Council of the City of Milford has duly adopted this resolution and
caused it to be executed by the officers below in duplicate on this 25th day of March, 2013.

_______________________________________
Signature
By:

Joseph R. Rogers, Mayor
Name/Title

(SEAL)
Attest:
_______________________________________
Signature
Teresa K. Hudson, City Clerk
Name/Title

-3-

CERTIFICATION TO BE EXECUTED AT LOAN CLOSING
I, the undersigned, as City Clerk of the City of Milford, hereby certify that the City Council of the
City of Milford is composed of eight members, of whom, __________constituting a quorum, were
present at a meeting thereof duly called and held on the 25th day of March 2013; and that the foregoing
resolution was adopted at such meeting by the vote shown above.
I further certify that as of _________________________________________________________,
the date of closing of the loan from the United States Department of Agriculture, said resolution remains
in effect and has not been rescinded or amended in anyway.

Dated, this _______________ day of ___________________________, 2013.

(SEAL)

_______________________________________
Signature
Teresa K. Hudson, City Clerk
Name/Title

Subject Site

Board of Adjustment
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The Board of Adjustment of the City of Milford held a Public Hearing on Thursday, March 13, 2008 at 10:00 am
in the Meeting Room at Milford Parks & Recreation, 207 Franklin Street, Milford, Delaware to consider the
following variance request:
Application of Ramesh C. Batta, P.A. on behalf of CCM-Koelig LLC requesting 20 foot
encroachments into a 30 foot front yard setbacks and requesting 13 foot encroachments into
15 foot rear yard setbacks (for all 205 lots) to allow for a proposed subdivision to be known
as Wickersham. Property is located in an R-3 District on the northerly side of Johnson Rd,
Rd 207, approximately 600 feet north of the intersection of US Rt 1 and Johnson Rd,
Milford, DE 19963. Tax Map 3-30-16.00-5.00.
Present:
Also:

Mayor Joseph Rogers, City Solicitor Tim Willard, City Manager Richard Carmean
Administrative Assistant & Recording Secretary Christine Crouch

Mr. John Tracey of Young Conaway Stargatt & Taylor LLP provided Mr. Willard with a letter to be included for
the record. The Board took a moment to read the letter presented.
Mayor Rogers called the meeting to order at 9:40 am. John Tracey was present to represent the application and
introduced Mr. Steve Deton part of CCM-Koelig, Mr. Gary Farrar also part of CCM-Koelig and Mr. Ramash
Batta the project engineer. Mr. Tracey explained these variances are design related variances, not density
variances or unit variances. The property is located NW of the intersection of Rt 1 and Johnson Rd and is the
former Benson Farm which was annexed along with the Emory parcel in March of last year.
Mr. Tracey explained what they are seeking to do is consistent with the Livable Delaware initiative to create
different types of development. Mr. Tracey further explained the 205 unit count is based on a cap that was placed
on the property when it was annexed, thereby negating the possibility of a PUD conditional use application.
This development, if this variance is approved, with have a smaller front yard, since people do not do most
activities in the front yard, will have a one car garage along with a parking space and a courtyard in the back yard.
If the variance is not approved, the number of units will not change. It will only change the placement of the
townhomes and eliminate the courtyard.
Mr. Batta explained the display set up which showed what is being proposed with this variance versus what the
City code currently allows and should the variance be denied, what will be built.
Mr. Tracey explained Delaware State Housing Authority has submitted a letter in favor of this design and Mr.
David Edgell of the State Planning Office has also endorsed the design. A copy of those letters will be forwarded
to Mr. Willard.
First time home buyers and workforce housing is the target market for this project, according to Mr. Tracey.
Mayor Rogers asked where children can play in this neighborhood. Mr. Tracey stated not only can they play in
the individual courtyards that would be created behind each unit, but there are other open spaces throughout the
development.
Mr. Carmean stated this is a far superior design concept being proposed, without a question, however, for the
purpose of this meeting, does the letter submitted change anything in terms of how the Board should be reviewing
this application.
Mr. Tracey stated often times hardship is in the eye of the beholder. He further explained the letter submitted to
Mr. Willard cites several cases where variances were approved, and in one case the whole development, where the
project could have moved forward without the variance being granted, but the variance was approved to enhance
the local area around the project. Mr. Tracey stated the applicant is not gaining anything by obtaining this
variance. Only a better design concept and a more attractive and better development in Milford. They in return
are not gaining more units or more lots.
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Mr. Willard stated he sees that this is a superior design for all the reasons stated. He has seen this type of design
in Delaware and it is indeed more attractive. However, he has not reviewed the cases referenced in the letter and
they are relevant to this application. The variance law has been whittled away over time. He feels in general a
subdivision-wide variance is not appropriate. If the City wants a design like that in R-3, the Code should be
changed and this is an excellent argument of why it should be maybe included as a waiver in the R-3. Mr.
Willard feels a subdivision-wide variance flies in the face of what a variance is truly intended for.
Mr. Willard further questioned what will stop any developer to come in requesting multiple variances on a plan,
approaching it almost like a PUD and couching it as variance. Mr. Tracey stated they would have to come to the
Board and justify their reasoning. Every case is evaluated on a case by case scenario. Mr. Willard stated Mr.
Tracey has even said this could be built without this variance. Mr. Tracey acknowledged it could, just as in the
case law he referenced, but not at the betterment of the community. Mr. Willard stated he would need to look at
how the Supreme Court dismissed those cases. He reiterated that this is a slippery slope to go down with potential
other developers requesting variances.
Mr. Carmean explained again, this design is unquestionably preferable to what the code allows currently. He
further felt changes to the code to allow waivers to request this type of design could be made in a short period of
time, thereby negating the need for the variance. Mr. Willard felt that is very possible, but it is up to council to
make that decision to put a waiver provision in the code.
Mr. Tracey felt comfortable suggesting Mr. Willard review the case law presented today. It certainly provides the
legal footing if the Board decides to approve the variance. Mr. Willard suggested this design could even be a
model for creating the waiver in the code.
Mayor Rogers asked for comments from the audience.
Joe Pallermo of 5 Misty Vale Court asked when this development would be built. Mr. Farrar stated 18 months to
2 years from final approval.
Mike Spalane of 20 Clearview Drive asked if this application would go back to Planning Commission. Mr.
Willard stated no because it was seen by them for preliminary approval and this application does not change the
layout of the plans. The Planning Commission will see the project again for final approval.
Mr. Willard made a motion to table the application until next month’s Board of Adjustment to provide him
enough time to review the case law offered today. Mr. Carmean seconded the motion. Motion carried.
Meeting adjourned at 10:19 am.
Respectfully Submitted,

Christine Crouch
Administrative Assistant

Planning Commission
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John Tracey on behalf of CCM-Koelig, LLC; Project No 08-013
Preliminary Major Subdivision Ext 4; Wickersham
State Route 1
Tax Map 3-30-16.00-005.00; 40.69 +/- Acres; R-3 Zoning
Adoption of Resolution PC12-005
Mr. John Tracey of Young, Conaway, Stargatt & Taylor LLP was present to represent the
application. This is the fourth venture before the commission and council seeking an extension.
For those unfamiliar with the project, Mr. Tracey provided a brief summary of the project. The
hold up on the development is the sewer and water being available at the site. Back when the
subdivision received its original preliminary approval, there were large other large subdivisions
planned in the area and the City felt water and sewer would be extended soon than now. Since
the slow down in the economy, most of the other developments have all but stopped with their
plans to develop. Wickersham however is still willing to move forward, provided the water and
sewer are extended. DelDOT designs for the overpasses have now been resolved since the
preliminary subdivision approval.
In order to design the final subdivision plans, Wickersham needs to know where water and sewer
are going to be placed in order to incorporate that in their design. Without knowing that, the
project cannot move forward.
Chairman Rini stated typically the maximum number of extensions the commission is willing to
recommend approval for is 3, however he understands the hardship for this development, in that
it is not their fault.
Mr. Norris has spoken with the City Manager regarding this extension request and based on that
conversation Mr. Norris recommended approval of the extension.
Chairman Rini called for public comments. Hearing none, he closed the public comment
session.
A motion by Mr. Sharp to approve PC12-005 was seconded by Mr. Lane. Motion carried
unanimously following a poll of the commission.
City Planner Monthly Report
Mr. Norris had nothing to report this month.
With no further business, a motion to adjourn by Mr. Lane was seconded by Mr. Pilla. The
meeting adjourned at 7:28 pm.
Respectfully submitted,

Christine R. Crouch
Department Administrative Assistant/Recording Secretary

Council Meeting
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Preliminary Major Subdivision Extension -John Tracey/CCM-Koelig, LLC on behalf of Wickersham
Planning Commission Chairman Chuck Rini advised that extension #4 was approved by the planning commission by a
vote of 7-0. He stated that typically they prefer not giving more than three extensions, but in this case, the hardship was
a result of a utility concern that involved the city.
City Manager Carmean advised that one of the reasons they were unable to move forward was due to the condition of the
economy. In this case, the developers remain the same with the same intention.
Mr. Carmean said he also spoke with them about the possibility of placing the water tower in this area. A test boring will
be done within the next few days.
Attorney John Tracey was present on behalf of the applicant. He confirmed the two big drivers of why they have not been
able to move forward is because there has been no resolution on how they will obtain sewer and water. As soon as the
city has a plan in place, they will immediately proceed with their plans.
Mr. Tracey said he received a recent e-mail from the city’s consultant who informed him the location chosen for the water
tower did not work out and the city is looking for a new site in this area.
He said they remain committed and the same property owner in 2006 at the time of annexation remains the one behind
this project.
Mr. Brooks moved for approval of a one year extension for the Preliminary Major Subdivision, seconded by Ms. Wilson.
Motion carried by unanimous roll call vote with Mr. Gleysteen stated that reluctantly he is voting yes and only because
of the extenuating circumstances.
EXECUTIVE SESSION
Pursuant to 29 Del. C. §10004(b)(2) Preliminary discussions on site acquisitions for any publicly funded capital
improvements.
Mr. Pikus moved to go into Executive Session reference discussions on site acquisitions, seconded by Mr. Grier. Motion
carried.
Mayor Rogers recessed the Council Meeting at 9:15 p.m. for the purpose of an Executive Session as is permitted by
Delaware’s Freedom of Information Act.
Return to Open Session
City Council returned to Open Session at 9:24 p.m.
Executive Session Matter
Mr. Pikus moved to authorize the city manager to proceed with the assessments of two properties discussed, seconded
by Ms. Wilson. Motion carried with no one opposed.
ADJOURN
With no further business, Mr. Johnson moved to adjourn the Council Meeting, seconded by Mr. Grier. Motion carried.
Meeting adjourned at 9:25 p.m.
Respectfully submitted,

§ 200-4. - Application procedure.
A.

Preliminary approval.
(1)
A preliminary plan and documents, as specified by the Planning Department, shall be prepared by the
subdivider and submitted in accordance with the submission schedule as determined by the City
Planner, along with the appropriate fees, as specified in § 230-57
(2)
The Development Advisory Committee (DAC) shall review the application and plan. Comments from
the DAC must be addressed via either submitting revised plans and/or necessary documents or via a
narrative submitted to the City Planner. Upon confirmation by the City Planner that all DAC issues
have been addressed satisfactorily, the application will then be scheduled to be heard by the
Planning Commission.
(3)
The Planning Commission shall review the application and provide either a recommendation of
preliminary approval with or without conditions, a recommendation of denial, or table the application.
Upon a recommendation of approval with or without conditions or recommendation of denial, the
application shall be scheduled to be heard by the City Council.
(4)
(5)

B.

City Council shall grant preliminarily approval of the application with or without conditions, deny the
application, or table the application.
Preliminary approval from City Council shall be void after one year, unless an extension is requested
by the owner and approved by City Council prior to the expiration.

Final approval.
(1)
A final plat and documents, as specified by the Planning Department, shall be prepared by the
subdivider and submitted in accordance with the submission schedule as determined by City Planner,
along with the appropriate fees, as specified in § 230-57
(2)
The Development Advisory Committee shall review the application and plan. Comments from the
DAC must be addressed via either submitting revised plans and/or necessary documents or via a
narrative submitted to the City Planner. The final plan shall also be reviewed by the City Planner for
confirmation that the application is designed in accordance with all subdivision, zoning and other land
use regulations of the City. The final plan shall also be reviewed by the City Engineer for confirmation
that the application is designed in accordance with the construction standards and specifications of
the City. Upon confirmation by the City Planner and City Engineer that all issues have been
addressed satisfactorily, the application will be scheduled to be heard by the Planning Commission.
(3)
The Planning Commission shall review the application and provide either a recommendation of final
approval with or without conditions, a recommendation of denial, or table the application. Upon a
recommendation of approval with or without conditions, or recommendation of denial, the application
shall be scheduled to be heard by City Council.
(4)
City Council shall approve the application with or without conditions, deny the application, or table the
application.
(5)
Within 90 days of final approval from City Council, the subdivider shall record the plat at the County

(6)

Recorder of Deeds office and provide the City Planner a receipt of the recordation including the deed
book and page number. Prior to recording the plat, five copies of the plat must be submitted to the
City Planner for stamping and signing. Four sets will be returned to the subdivider.
Upon recordation of the plat, the subdivider shall provide the Land Data Manager of the City a mylar
copy of the plat including the deed book and page printed thereon.

(7)

Failure to record the approved plat within one year from the date of City Council approval shall void
the final approval. In order to obtain final approval after it has been voided, the subdivider must make
application for final approval again.

(8)

Failure to record the approved plat in more than one year from the date of City Council approval shall
void the preliminary approval and final approval. In order to obtain preliminary and final approval after
they have been voided, the subdivider must make application for and receive preliminary approval,
then make application for and receive final approval.

http://library.municode.com/print.aspx?h=&clientID=14818&HTMRequest=http%3a%2f%2flibrary.municode.com...

CITY OF MILFORD
PLANNING COMMISSION
RESOLUTION NO. PC13-002
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILFORD,
DELAWARE, RECOMMENDING TO THE CITY COUNCIL OF THE CITY OF
MILFORD
THE APPROVAL OF A FIFTH EXTENSION OF A
PRELIMINARY MAJOR SUBDIVISION FOR
CCM-KOELIG LLC
AT STATE RT 1 AND JOHNSON ROAD
FOR A 205 LOT, 205 UNIT SUBDIVISION
TO BE KNOWN AS WICKERSHAM
IN AN R-3 ZONING DISTRICT
TAX MAP 3-30-16.00-005.00
WHEREAS, the owner and applicant has made application with the City of Milford; and,
WHEREAS, the proposed application shall comply with the standards and regulations of the Code of the City of
Milford; and,
WHEREAS, the Planning Commission met and heard said application during a public hearing on March 19,
2013; and,
WHEREAS, by a vote of

recommended approval of the application.

NOW, THEREFORE, BE IT RESOLVED, the Planning Commission has recommended approval of the
application to the Mayor and City Council of the City of Milford, Delaware with the following
recommendations:
1.

APPROVED: __________________________
James Burk,
Planning Commission Chairman

SIGNED: ______________________________
Christine Crouch,
Planning Commission Rec Secretary
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